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MEMORANDUM OPINION
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KAPLAN, Judge:


A military judge, sitting as a general court-martial, found the appellant guilty, in accordance with his pleas, of absence without leave terminated by apprehension,
 drunken and reckless driving, and wrongful use of marijuana, in violation of Articles 86, 111, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 911, and 912a (1988) [hereinafter UCMJ].  The adjudged sentence of a bad-conduct discharge and confinement for four months was approved by the convening authority, who, additionally, as ordered by the military judge, credited the appellant with fifty-one (51) days toward the sentence to confinement.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s single assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Although we find no merit in any of the Grostefon matters, we have determined that the assignment of error claiming entitlement to additional pretrial confinement credit presents an issue that merits partial relief.


The appellant departed his assigned unit at Fort Hood, Texas, without proper authority on 20 December 1996.  On 7 April 1997, he was apprehended by civilian law enforcement authorities in Pearl, Mississippi, for an offense or offenses totally unrelated to the charges that form the basis of the instant court-martial appeal.  Mississippi authorities notified United States Army officials on 8 April 1997 of the appellant’s apprehension and incarceration.  Very late on the afternoon of 10 April 1997, Army officials filed a detainer with the Mississippi authorities requesting that the appellant be held for custody transfer to the Army.  On 14 April 1997, the appellant was physically returned to military control and immediately placed in pretrial confinement where he remained until the date of his court-martial, 2 June 1997.  

During the sentencing phase of his trial, relying on United States v. Allen, 17 M.J. 126 (C.M.A. 1984), appellant requested that the military judge order fifty-five (55) days of credit toward any adjudged sentence to confinement.  The military judge ruled that appellant was entitled to credit only for the period from 11 April 1997 through 1 June 1997.  This period of time equates to fifty-two (52) days
 although, the military judge, trial counsel, and defense counsel apparently mis-calculated this time period as only fifty-one (51) days.  In this appeal, appellant reiterates his claim to additional credit for pretrial confinement served.  He contends that Department of Defense Directive 1325.4, Confinement of Military Prisoners and Administration of Correctional Programs and Facilities, (19 May 1988), which adopts the provisions of 18 U.S.C. § 3585(b) (1997), entitles him to full credit from the date he was first apprehended by civilian authorities, 7 April 1997.  

Department of Defense Directive 1325.4 provides at paragraph H.5 that “[p]rocedures employed in the computation of sentences shall conform to those established by the Department of Justice (DoJ) for Federal prisoners unless they conflict with this Directive.”  

Computation of sentences for Federal prisoners is governed by 18 U.S.C. § 3585(b) which provides:

Credit for prior custody—A defendant shall be given credit toward the service of a term of imprisonment for any time he has spent in official detention prior to the date the sentence commences—

(1) as a result of the offense for which the sentence was imposed; or

(2) as a result of any other charge for which the defendant was arrested after the commission of the offense for which the sentence was imposed; 

that has not been credited against another sentence.

Appellant’s contention, however appealing it might be legally, fails for lack of a factual basis.  

The evidence of record establishes that appellant was arrested by Mississippi authorities on 7 April 1997 for “any other charge.”  This arrest occurred “after the commission of the offense for which the sentence was imposed” (the court-martial charges).  There is absolutely no evidence in this record that the appellant “has not been credited” with the days from 7-10 April 1997 “against another sentence.”  For example, there is no evidence of record whether the Mississippi charges ever went to trial, the result of that trial, or whether the appellant received credit toward a sentence to confinement for the period 7-10 April 1997 that he spent in civilian pretrial confinement.  The burden was on the appellant to present evidence supporting his claim for pretrial confinement credit.  Without a factual predicate, the appellant is entitled to no relief on his claim of error.

We will, however, correct the erroneous computation of the credit the appellant is entitled to under Allen, 17 M.J. 126.  The findings of guilty and sentence are affirmed.  The appellant will be credited with a total of fifty-two (52) days credit (one additional day) toward the approved sentence to confinement.  

Senior Judge EDWARDS and Judge GONZALES concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was originally charged with desertion, in violation of Article 85, Uniform Code of Military Justice, but was permitted pursuant to the terms of his pretrial agreement to plead guilty to the lesser included offense of absence without leave terminated by apprehension. 





� In computing creditable pretrial confinement days, the initial day of incarceration is counted and the day of trial is excluded.  In this case, the military judge determined that the initial date of accountable pretrial confinement was 11 April 1997; the date of trial was 2 June 1997.
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