DABNEY – ARMY 9800428


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, BROWN, and VOWELL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 SEAN D. DABNEY

United States Army, Appellant

ARMY 9800428

101st Airborne Division (Air Assault) and Fort Campbell

W. Reddington (arraignment) and R. F. Holland (trial), Military Judges

For Appellant:  Captain Jimmonique R. Simpson, JA (argued); Colonel Adele H. Odegard, JA; Major Kirsten V.C. Brunson, JA; Captain Jodi E. Terwilliger-Stacey, JA (on brief); Major Scott R. Morris, JA; Captain Donald P. Chisholm, JA.

For Appellee:  Captain Daniel G. Brookhart, JA (argued); Colonel Russell S. Estey, JA; Lieutenant Colonel Eugene R. Milhizer, JA; Captain Kelly R. Bailey, JA (on brief); Major Bryan T. Broyles, JA.

8 March 2000

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of failure to repair and absence without leave,
 in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Contrary to the appellant’s pleas, the military judge convicted the appellant of disobeying the lawful order of a superior noncommissioned officer, in violation of Article 91, UCMJ, 10 U.S.C. § 891.  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of $400.00 pay per month for five months, and confinement for 100 days.  The appellant received sixty-three days of pretrial confinement credit.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on the appellant’s sole assignment of error, which was framed as follows:

APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BECAUSE APPELLANT’S TRIAL DEFENSE COUNSEL FAILED TO INVESTIGATE AND TO PRESENT EVIDENCE OF APPELLANT’S DEFENSE OF INABILITY UNDER RULE FOR COURT-MARTIAL 916(i).

We disagree. 

BACKGROUND

On 25 November 1997, First Sergeant (1SG) Terry, the first sergeant for Private (PVT) Dabney’s unit, directed Staff Sergeant (SSG) Johnson to bring the appellant into 1SG Terry’s office.  At the time, PVT Dabney was awaiting a decision on a rehabilitative transfer to another battalion.  In the presence of SSG Johnson, 1SG Terry informed PVT Dabney that his duties for the day were to sit at the charge of quarters (CQ) desk and answer the telephone.
  First Sergeant Terry testified that PVT Dabney twice responded that “he was not gonna answer the telephone,” without offering any explanation for his refusal.  He also testified that PVT Dabney’s “demeanor was that we have been messin’ with him.  He wanted out of the company and didn’t want to participate in anything the company had for him to do.”   Having heard the appellant clearly, 1SG Terry dismissed SSG Johnson and the appellant.

Within the next ten to fifteen minutes, as he worked in his office, 1SG Terry heard the telephone ringing.  Staff Sergeant Johnson then opened 1SG Terry’s door and reported, “First Sergeant, he disobeyed your order.  He did not do what you told him to do.  He did not pick up the phone and answer it.  Someone else had to answer the phone.”

On cross-examination, 1SG Terry testified that he did not recall that the appellant had oral surgery earlier that day.  On re-direct examination by the government and questioning by the military judge, 1SG Terry testified that he perceived no evidence of the appellant’s oral surgery—he could hear the appellant clearly.  Further, 1SG Terry testified that he would have considered it significant if the appellant had mentioned an illness, was on quarters, or had presented a medical profile.

Initially, 1SG Terry testified that the disobedience occurred between late morning and noon.  After refreshing his recollection by reviewing a counseling form that he prepared, 1SG Terry conceded that the incident occurred around 1400 hours, as indicated on the counseling form.

After the government rested, the appellant called one witness, Sergeant (SGT) Bothwell, who testified that he saw the appellant at the CQ desk before noon on an unspecified day in late-November 1997.  When SGT Bothwell greeted PVT Dabney, the appellant “garbled” a response and pointed to his throat or jaw.  Sergeant Bothwell testified that the appellant obviously was in pain when he tried to speak.

In closing statements, trial defense counsel argued that 1SG Terry equivocated on the timing of the alleged disobedience.  He also argued that, based on SGT Bothwell’s testimony, PVT Dabney had an inability to comply with the order to answer the telephone because the appellant could not communicate clearly.

In support of his allegations of ineffective assistance of counsel, the appellant submitted an affidavit
 to this court.  The bulk of the one-page affidavit recounts the appellant’s problems in the fall of 1997 with swollen, infected lymph nodes in his neck and the oral surgery he underwent on 25 November 1997.  He acknowledges that 1SG Terry directed him to answer the telephones early that morning.  The appellant also avers that he told 1SG Terry about his appointment for oral surgery and that he was incapable of speaking (and thus could not answer the phones) when he returned from surgery.  Approximately two days before the court-martial, the appellant said he heard his trial defense counsel ask the unit acting first sergeant for the appellant’s medical records.  The day of trial, the defense counsel told PVT Dabney that the command could not locate his medical records. 

LAW


The military accused has the right to competent counsel during the pretrial, trial, and post-trial stages of his court-martial.  See, e.g., United States v. Hicks, 47 M.J. 90, 92 (1997); United States v. Clemente, 51 M.J. 547, 550 (Army Ct. Crim. App. 1999) (citing United States v. Russell, 48 M.J. 139, 140 (1998)).  The Supreme Court established a two-pronged test to determine whether counsel provided ineffective assistance in Strickland v. Washington, 466 U.S. 668, 687 (1984):

First, the [appellant] must show that counsel’s per-formance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that the counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable. 

Our superior court has adopted the two-pronged test established in Strickland when evaluating claims of ineffective assistance of counsel.  See United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  

A determination of the effectiveness of counsel is a mixed question of law and fact.  See, e.g., United States v. Wean, 45 M.J. 461, 463 (1997) (citing Strickland, 466 U.S. at 698).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial, are questions of law reviewed de novo.  See, e.g., Wean, 45 M.J. at 463.

“The burden to establish each Strickland prong is squarely upon the shoulders of the appellant who asserts ineffective assistance of counsel.”  Clemente, 51 M.J. at 550.  “Counsel is presumed competent until proven otherwise.”  United States v. Gibson, 46 M.J. 77, 78 (1997); see also United States v. Calhoun, 49 M.J. 485, 489 (1998).  Therefore, the appellant “must first overcome ‘a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance.’”  Clemente, 51 M.J. at 550 (quoting Strickland, 466 U.S. at 689).  “Appellate courts will give due deference to the strategic and tactical decisions made at trial by defense counsel.”  United States v. Brewer, 51 M.J. 542, 544 (Army Ct. Crim. App. 1999); see also United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993).  Simply put, the appellant must do more than assert that, in hindsight, counsel could have handled matters differently, or even better.  

In clearing his high hurdle, the appellant must identify specific errors made by counsel—errors that “were unreasonable under prevailing professional norms.”  Scott, 24 M.J. at 188.  When the claim of ineffective assistance of counsel is based on the “failure to present the testimony of a particular witness, an appellant must specifically allege the precise substance of the witness’ missing testimony.”  Clemente, 51 M.J. at 550-51 (citing Russell, 48 M.J. at 141).   

If the appellant can satisfy the first Strickland prong, the test for prejudice regarding findings is “‘whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt.’”  Scott, 24 M.J. at 189 (quoting Strickland, 466 U.S. at 695).

When, as here, the appellant submitted an affidavit supporting his allegations of ineffective assistance of counsel, we must determine whether the claims of ineffectiveness can be resolved without recourse to a post-trial evidentiary hearing.  We do so through the application of the principles announced in United States v. Ginn, 47 M.J. 236, 248 (1997).
  See Brewer, 51 M.J. at 544.  

DISCUSSION

The Need for Further Fact Finding 

Applying Ginn’s principles and considering the affidavit submitted by the appellant, the record of trial, and its allied papers, we are able to decide the ineffective assistance of counsel allegations without recourse to further proceedings.

The appellant alleges in his affidavit that he heard his trial defense counsel ask the unit acting first sergeant for the appellant’s medical records approximately two days before the court-martial and the medical records could not be located for trial.  The government does not contest this.  Therefore, to the extent that the appellant’s ineffective assistance of counsel claim rests upon his assertion that his counsel failed to discover and offer his medical records, we can decide the issue without resorting to an evidentiary hearing because there are no controverted facts.  See Ginn’s third principle.

The appellant also avers that he had problems with swollen, infected lymph nodes in his neck and underwent a medical procedure on 25 November 1997.  Assuming the foregoing to be true, these facts alone would not entitle the appellant to relief.  The appellant would have us conclude that, simply because he had a medical procedure, ipso facto, he was incapable of answering the telephones at the CQ desk.  Rather, the core issue is whether the appellant had a physical inability to comply with 1SG Terry’s order at the time that he failed to answer the telephone at CQ desk.  See Ginn’s first principle. 

Lastly in his affidavit, the appellant asserts that, after surgery, he was “incapable of speaking . . . and could not physically answer the phone.  [His] tongue was numb and [he] could not annunciate [sic] words.”  As discussed in more detail below, while this assertion finally addresses the core issue of his inability defense, the record as a whole compellingly demonstrates the improbability of those facts.  See Ginn’s fourth principle.

The Appellant’s Allegations of Ineffective Assistance of Counsel

In his brief and during oral argument, the appellant alleged that his trial defense counsel failed to investigate adequately the facts of the case to support the appellant’s defense of inability.  Beyond mere conjecture, the appellant has failed to present any piece of documentary evidence or to proffer any testimony that the trial defense counsel failed to discover.
  We are left to speculate what additional evidence, if any, the trial defense counsel would have or should have discovered in a reasonably diligent investigation.  The appellant has not shown his counsel’s investigation to be deficient in any respect, let alone carried his heavy burden under Strickland’s first prong.  

The appellant also alleges that trial defense counsel failed to present evidence of the appellant’s inability defense.  While the appellant suggests several different tactics hypothetically available to his counsel at trial, we are left to speculate what evidence, if any, the trial defense counsel failed to present.  At best, the appellant’s affidavit tells us briefly how he would have testified.  Nevertheless, he does not allege that he wanted to testify at trial or was dissuaded from doing so.  In short, we will not second-guess the tactical decision by the appellant and his counsel on whether the appellant should have testified.

Contrary to the appellant’s assertion, the record demonstrates that the appellant’s trial defense counsel raised the defense of inability in his brief opening statement, conducted effective cross-examination of 1SG Terry, presented the testimony of SGT Bothwell, and again raised the inability defense in his closing argument on the merits.  Once the appellant raised the defense of inability at trial, the burden was on the government to prove beyond a reasonable doubt that the defense did not exist.  See Rule for Court-Martial 916(b).  Although, in hindsight, the case might have been tried differently by both the government and the defense, the appellant has not shown that his “counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed . . . by the Sixth Amendment.” Strickland, 466 U.S. at 687.  With respect to the presentation of the inability defense, the appellant has not carried his heavy burden under Strickland’s first prong. 

Assuming, arguendo, that the trial defense counsel’s performance was deficient under Strickland’s first prong, the appellant failed to establish prejudice, as required by Strickland’s second prong.  As noted earlier, on appeal the appellant failed to indicate:  (1) which witnesses should have testified at his court-martial; (2) what favorable testimony they would have presented had they testified; and (3) what favorable documentary evidence (e.g., sick slip, medical quarters, temporary profile) would have been introduced.

More importantly, the uncontroverted testimony of 1SG Terry established that, on 25 November 1997:  (1) he personally gave the appellant an order to answer the telephone at the CQ desk; (2) the appellant twice clearly responded to 1SG Terry that “[the appellant] was not gonna answer the telephone;” and (3) the appellant violated the order within approximately fifteen minutes by not answering the ringing telephone at the CQ desk.  These three facts render 1SG Terry’s initial confusion over the time of the incident unimportant.  One of two scenarios had to occur.  On one hand, if the incident took place in the morning before the appellant’s medical procedure,
 then appellant could not possibly have had an inability caused by the surgery.  Alternatively, if the incident took place in the afternoon after the appellant’s medical procedure, then appellant’s ability to clearly state twice that “he was not gonna answer the telephone” proves beyond a reasonable doubt that no inability existed.  

By presenting only argument, but no additional evidence, for the court to evaluate, the appellant has failed to meet his burden to show that the trial defense counsel’s errors, if any, were “so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.”  Strickland, 466 U.S. at 687.  Therefore, the appellant has failed to establish prejudice under Strickland’s second prong.  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The conviction for absence without leave was pursuant to the appellant’s plea to the lesser included offense of the charged offense, desertion terminated by apprehension (Article 85, UCMJ). 


� There is some evidence in the record that the appellant had the same duties on the previous day.  Nevertheless, the evidence established that 1SG Terry personally informed the appellant on 25 November 1997 of the appellant’s duties for that day.


� Defense Appellate Exhibit A, dated 10 June 1999.


� Under Ginn, the following six principles apply:





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





Third, if the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issue on the basis of those uncontroverted facts.





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.





Fifth, when an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met.  In such circumstances the court must remand the case to the trial level for a DuBay proceeding.  During appellate review of the DuBay proceeding, the court may exercise its Article 66 fact-finding power and decide the legal issue.





Ginn, 47 M.J. at 248.


� Absent any allegation to the contrary, we will presume that trial defense counsel knew how his client would testify if he had elected to do so.


� For purposes of our analysis, we will assume that the appellant underwent oral surgery on the same day as the alleged disobedience.
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