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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge: 
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted pandering, violating a lawful regulation, and wrongfully carrying a concealed weapon, in violation of Articles 80, 92, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 880, 892, and 934 (2008).  The convening authority approved the adjudged sentence to confinement for four months and a bad-conduct discharge and credited appellant with four days of confinement.

BACKGROUND

The guilty plea proceedings took place on 17 February 2009, 9 March 2009,
and 23 March 2009, with findings and sentence rendered on 23 March 2009.  As a part of his guilty plea agreement, appellant agreed to a stipulation of fact detailing his offenses.  The stipulation of fact and appellant’s guilty plea colloquy collectively provide that appellant drove a male civilian (“Mr. T”) and a female civilian (“Ms. S”) onto Fort Benning on 16 October 2008.  Appellant used his military status to bring Mr. T and Ms. S onto post.  The purpose of the post visit was for Mr. T to arrange for Ms. S, a prostitute, to engage in sexual intercourse with unknown individuals.  Appellant was aware of this purpose and assisted in this endeavor.  During this time, appellant also was carrying a concealed, loaded pistol, and transporting the weapon onto post was a violation of a lawful regulation.  At one point, appellant brought Mr. T and Ms. S to a barracks building, and a soldier asked appellant whether he was in the Army.  Appellant “then lifted his shirt to reveal the pistol he had concealed in the waistline of his pants and said ‘Army guys don’t carry this.’”  

During sentencing, appellant made an unsworn statement in which he stated he suffered from attention-deficit-hyperactivity disorder, dyslexia, and severe mood swings.  He referenced a failed suicide attempt and a June 2001 diagnosis of bi-polar disorder.  Appellant also cited an August 2008 diagnosis of post-traumatic stress disorder and an October 2008 admission to ASAP for a drug abuse problem.  Following this unsworn statement, the military judge questioned trial defense counsel and appellant.  Counsel disclaimed any mental responsibility defense.  Appellant stated he was on drugs the day of the offenses, but answered in the affirmative that he was aware of his actions and knew they were wrongful.


On 19 June 2009, appellant’s trial defense counsel submitted clemency matters to the convening authority.  An enclosure to the matters included a memorandum from a doctoral student in clinical psychology (Ms. W) who was a civilian employee at the Fort Knox Regional Confinement Facility (RCF) where appellant was serving his sentence to confinement.  Ms. W’s memorandum stated she evaluated appellant during his time at the RCF and that he had been diagnosed with, inter alia, “Schizophrenia, paranoid type; Post Traumatic Stress Disorder, chronic; Post Psychotic Depressive Disorder of Schizophrenia.”  Ms. W also wrote appellant “was likely in the military when his illness presented,” and that “it seems there were some indicators of a serious mental illness prior to the Army.”  Appellant, however, never asked the convening authority or the military judge for an R.C.M. 706 board either before or immediately after trial.
On 31 March 2010, appellant filed with this court a motion to stay the appellate proceedings and a motion to order a sanity board in accordance with Rules for Courts-Martial (R.C.M.) 706 and 1203(c)(5).


On 9 April 2010, this court denied appellant’s request for a sanity board and stay in proceedings, and did so once again on 19 April 2010 upon appellant’s request for reconsideration.

On 7 May 2010, appellant filed a Petition in the Nature of a Writ of Mandamus with the United States Court of Appeals for the Armed Forces (CAAF) with respect to the following issue:
WHETHER THIS COURT MUST ORDER A R.C.M. 706 SANITY BOARD FOR PETITIONER AND ORDER THE ARMY COURT TO STAY THE PROCEEDINGS PENDING THE RESULTS WHERE THE GOVERNMENT AND THE DEFENSE DO NOT DISPUTE THAT A SANITY BOARD FOR PETITIONER WOULD SERVE THE INTEREST OF JUSTICE.
On 4 August 2010, the CAAF denied appellant’s petition for extraordinary relief.

On 27 September 2010, appellant filed with this court a Petition for New Trial, which he filed “in lieu of his Assignment of Error,” citing United States v. Harris, 61 M.J. 391 (C.A.A.F. 2005).

On 30 September 2010, this court granted appellant’s motion to attach an affidavit, dated 15 September 2010, from Ms. W.  In her affidavit, Ms. W, inter alia, described appellant’s mental health history and stated that “I do not believe his criminal behavior should be viewed as if he were without mental disease or defect, and he might have lacked mental responsibility and failed to appreciate the nature and quality or wrongfulness of his conduct. . . .”  Ms. W concluded it was her “professional opinion” a sanity board was needed in his case.  
On 22 October 2010, the government filed its Answer in response to appellant’s Petition for New Trial, opposing appellant’s request for a new trial.

On 23 November 2010, this court ordered an R.C.M. 706 inquiry assessing appellant’s mental state beginning with his misconduct through the present appellate process.  On 6 April 2011, we granted the government’s motion to attach Government Appellate Exhibit (GAE) 1, the R.C.M. 706 Sanity Board Evaluation (Statement of Ultimate Conclusions).  The board concluded, inter alia, appellant 

possessed sufficient mental capacity at the time of the offense to appreciate the nature and quality of his actions and to understand the wrongfulness of his behavior.  The accused is not considered to have had a severe mental disease, nor was he unable to appreciate the nature and quality or wrongfulness of his alleged criminal conduct.  SPC Parker did not lack mental responsibility at the time of the alleged commission of the offense.
The report also concluded appellant was able to understand the nature of the proceedings against him and to cooperate intelligently in his defense both at trial and during his present appeal.

DISCUSSION

As noted above, appellant submitted a Petition for New Trial, which he filed “in lieu of his Assignment of Error.”  Our superior court has long recognized that petitions for a new trial “are generally disfavored.”  United States v. Williams, 37 M.J. 352, 356 (C.M.A. 1993).  Moreover, “[r]elief is only granted if a manifest injustice would result absent a new trial, rehearing, or reopening based on proffered newly discovered evidence.”  Id.  Finally, “A petition for new trial of the facts may not be submitted on the basis of newly discovered evidence when the petitioner was found guilty of the relevant offense pursuant to a guilty plea.”  R.C.M. 1210(a).  See also Harris, 61 M.J. at 398 (discussing R.C.M. 1201).  In this case, appellant pled guilty while fully aware of his mental health history.  He chose instead to enter a stipulation of fact disclaiming any defenses, and used his mental health history as part of his matters in extenuation and mitigation.  The military judge explored the possible affirmative defenses of full or partial mental responsibility on the record, and any doubts raised by appellant’s clemency submission or Ms. W’s affidavit were laid to rest by the R.C.M. 706 board results ultimately submitted in this case.  Given these circumstances, we decline to grant appellant’s Petition for New Trial.
  Further, under the facts of the present case, there was and remains no reason to question the providency of appellant’s guilty plea.  As noted above, in the mutually agreed stipulation of fact, appellant specifically disclaimed any defenses, and admits he “was mentally responsible and competent.  He was fully capable of understanding the nature and wrongfulness of his actions,” and that “he had no legal excuse or justification for his actions.” 

The language in the stipulation of fact is just one of multiple reasons supporting the conclusion appellant was provident.  First, “[t]he military judge may reasonably rely on both a presumption that the accused is sane and the long-standing principle that counsel is presumed to be competent.”  United States v. Shaw, 64 M.J. 460, 463 (C.A.A.F. 2007) (citing United States v. Cronic, 466 U.S. 648, 658 (1984)).  Second, during the colloquy following appellant’s unsworn statement, trial defense counsel and appellant made clear no mental responsibility defense applied to appellant’s misconduct.  Similarly, the R.C.M. 706 board results make clear appellant was not suffering from a mental disease; could appreciate the nature and quality of his actions and understand the wrongfulness of his behavior; and understood the nature of both the trial and appellate proceedings and could cooperate intelligently at his trial and during his present appeal.  Finally, we are not faced with a conflict between peer experts.  Rather, we have a doctoral clinical psychology student rendering an equivocal diagnosis versus a licensed clinical psychologist on a duly appointed R.C.M. 706 board drawing stark conclusions.  There is no substantial basis in law or fact to question the providency of appellant’s plea.  See Harris, 61 M.J. at 398 (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).
The findings and sentence are AFFIRMED, and the Petition for New Trial is DENIED.
Judge BAIME and Judge BURTON concur.
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