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MEMORANDUM OPINION

---------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge on divers occasions (two specifications), sodomy with a child under sixteen years old (two specifications), indecent liberties with a child under sixteen years old, (two specifications, including one on divers occasions), breaking restriction, knowingly and wrongfully inducing or enticing a minor to engage in sexually explicit conduct for the purpose of producing child pornography in violation of 18 U.S.C. § 2251(a), knowingly and wrongfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(B), and knowingly and wrongfully attempting to persuade, induce, or entice a child under eighteen years old to engage in criminal sexual activity in violation of 18 U.S.C. § 2422(b), in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirteen years, reduction to Private E1, and a reprimand.  This case is before the court for review pursuant to Article 66, UCMJ.  

Appellate defense counsel assert appellant received ineffective assistance of counsel because his civilian defense counsel failed to communicate with appellant before he submitted a Rule for Courts-Martial [hereinafter R.C.M.] 1105 clemency request on appellant’s behalf to the convening authority.  Appellate defense counsel argue that this failure to communicate resulted in appellant losing the opportunity to submit additional matters to the convening authority.


In response to appellant’s assertion, appellate government counsel
concede[] that there is no evidence in the record of trial that directly refutes appellant’s allegation that his civilian defense counsel failed to communicate with him before submitting his R.C.M. 1105 matters. . . . [A]ppellant has not submitted the statements he would allegedly have provided to the convening [authority].  Therefore, the Government moves this Honorable Court to either order an affidavit from appellant’s civilian defense counsel addressing whether he communicated with appellant before submitting appellant’s R.C.M. 1105 matters, or remand this case to the convening authority for a new [R.C.M. 1106 staff judge advocate (SJA) post-trial recommendation] SJAR and [convening authority] action.
Brief for Appellee 13-14.  Appellate government counsel have not filed with the court any affidavit, conflicting or otherwise, addressing appellant’s claims.  We will accept the government concession and return this case to the convening authority for a new SJAR and initial action.
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Given the “low threshold” of prejudice required for post-trial errors, such as the ones appellant asserts, appellant must demonstrate what he would have submitted to the convening authority if he had been afforded the opportunity.  See United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  In this case, appellant has made the requisite showing by enumerating in detail in his appellate filings those matters he would have submitted for review.

Under the circumstances of this case, and because appellate counsel agree a new SJAR and initial action constitute an adequate remedy, we will provide appellant with the opportunity to submit additional matters for the convening authority’s review.
Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to provide appellant an opportunity to submit additional matters to the convening authority as part of his R.C.M. 1105 submission.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).

The convening authority’s initial action, dated 31 October 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� In an affidavit filed with this court, and in a separate submission pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant specifically asserts, inter alia, if he had the opportunity to prepare and submit matters in addition to those submitted by his civilian defense counsel, he would have:  (1) requested deferment and waiver of automatic forfeitures for the benefit of his six-year-old daughter; (2) requested dismissal of several of the charges; (3) requested a reduction in the length of his adjudged confinement; (4) enclosed a personal clemency letter; and (5) enclosed support letters from his stepfather, biological mother, ex-wife, and other friends and family members.


� Given our disposition of this case, we will not decide appellant’s other assignment of error or appellant’s numerous personal averments submitted pursuant to Grostefon, 12 M.J. at 431.  These errors may be raised in appellant’s post-trial submission, and the convening authority should take any appropriate corrective action based upon the advice of his or her SJA.  See United States v. Harris, 30 M.J. 580 (A.C.M.R. 1990); United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974).
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