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CLEVENGER, Judge:

In 1996, a general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of rape (two specifications), forcible sodomy, sodomy, assault and battery, and adultery (three specifications) in violation of Articles 120, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, 928, and 934.  The adjudged sentence included a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority disapproved the finding of guilty of sodomy and approved the sentence but reduced the confinement period to nine years and six months.  
On initial review before this court, in 2001, we set aside the findings of guilty of the assault and battery and of one of the rape offenses, and we modified the forcible sodomy finding to reflect the lesser included offense of non-forcible sodomy.  We authorized a rehearing on the sentence.  At the rehearing, a military judge sitting as a general court-martial sentenced appellant to a bad-conduct discharge, confinement for forty-five months, forfeiture of all pay and allowances, and reduction to Private E1.  The new convening authority approved the sentence.  On our second review, 29 July 2002, we summarily affirmed the findings and sentence.  Thereafter, the United States Court of Appeals for the Armed Forces granted appellant’s petition for review, reversed our summary affirmance, and set aside and dismissed the finding of guilty of the remaining rape offense and a related adultery offense.  
On remand, we returned the case to the convening authority and authorized a second rehearing on the sentence.  On 23 April 2004, the convening authority determined that a rehearing was not practicable.  The convening authority approved the findings of guilty (a sodomy offense and two specifications of adultery) and a sentence of “no punishment.”  On that same date, the convening authority also approved appellant’s request for an administrative discharge pursuant to Army Reg. 635-200, Personnel Separations:  Active Duty Enlisted Administrative Separations, Chapter 10 (19 Dec. 2003) [hereinafter Chapter 10].

The case is before this court again for review.  Appellate defense counsel alleges two errors and pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant personally raises a claim of ineffective assistance of counsel. 

Appellate defense counsel asserts that appellant’s approved administrative discharge under Chapter 10 makes the convening authority’s approval of the findings of guilty a nullity.  Relying only on the title of the regulatory provision, “Discharge in Lieu of Trial by Court-Martial,” counsel argues that “in lieu of” must mean that appellant cannot have both a court-martial conviction and a Chapter 10 administrative discharge.  Counsel’s argument lacks merit because the argument ignores the text of Chapter 10, which (1) specifically allows trial proceedings to continue notwithstanding a request for a Chapter 10 discharge (para. 10-1b), and (2) specifically tells the convening authority what portions of the court-martial results may not be approved and clearly does not prohibit the convening authority from approving the findings (para. 10-1c).  United States v. Montesinos, 28 M.J. 38, 45 (C.M.A. 1989).

Pursuant to Grostefon, appellant attacks the circumstances surrounding his decision to submit a Chapter 10 request.  Appellant asserts that his trial defense counsel was ineffective in failing to advise him that a Chapter 10 request would still allow his court-martial conviction to be affirmed.  We reject appellant’s argument.  Appellant’s Chapter 10 request is in the allied papers of the record of trial.  Para-graph 5 of the request, signed by appellant on 20 April 2004, makes it clear that the request does not prevent a trial or a conviction.  That appellant’s counsel understood this, contrary to appellant’s unsworn assertion, is shown by the letter that counsel sent to appellant concerning the matter and that appellant submitted for our consideration.  In that document, the counsel displays a correct understanding that only the sentence, and not the findings of guilty, was “at issue” at the time appellant requested an administrative discharge pursuant to Chapter 10. 

Appellate defense counsel’s second assertion of error concerning appellant’s sodomy conviction (Specification 2 of Charge III) has merit.  In our initial review we found as a matter of fact that appellant was only guilty of the lesser included offense of non-forcible sodomy.  United States v. Parker, 54 M.J. 700, 708 (Army Ct. Crim. App. 2001).  Subsequently, in Lawrence v. Texas, 539 U.S. 558 (2003) and in United States v. Marcum, 60 M.J. 198 (C.A.A.F. 2004), the law regarding sodomy convictions in the military evolved.  Our superior court’s analysis in Marcum requires a “contextual, as applied analysis” of the Supreme Court’s holding in Lawrence.  Marcum, 60 M.J. at 205.
The three part-test formulated in Marcum first asks if “the conduct that the accused was found guilty of committing [was] of a nature to bring it within the liberty interest identified by the Supreme Court [in Lawrence]?”  Id. at 206.  Like our superior court did in Marcum, we will assume without deciding that our factual finding of guilt as to the lesser included offense of non-forcible sodomy excludes consideration of the act of sodomy as having been forcibly committed as alleged at trial and as the government argues on appeal.  

“The second question we ask is whether Appellant’s conduct nonetheless encompassed any of the behavior or factors that were identified by the Supreme Court as not involved in Lawrence.”  Id. at 207.  Unlike the circumstances in Marcum, here no such factors are apparent.( 
The third question asks if there are “additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest?”  Id.  The alleged victim, KD, was a German national who worked for the U.S. Army in Germany.  She had a long term sexual relationship with appellant, who was a married American soldier stationed in Germany at the time of the offenses.  The charged act of sodomy occurred in KD’s home in Germany where appellant and KD had previously engaged in sexual intercourse.  An argument might be made that KD’s status as the complaining victim of the originally alleged forcible sodomy coupled with her status as a foreign national and the fact that the offense occurred in a foreign country where appellant was assigned to perform his military duties produce factors “relevant solely in the military environment” that allow appellant’s conviction for sodomy to pass constitutional muster under Marcum.  Two primary concerns would seem to be implicated.  First is the importance of maximizing the military’s ability to prevent soldiers from being subject to prosecution by foreign authorities.  Second is the need to ensure that soldiers’ behavior in foreign countries is highly disciplined and respectful to the civilian populations thereof in light of the military benefits gained.  
However, our liberty interests as citizens under the United States Constitution are not necessarily applied to, or shared by, KD in Germany.  Moreover, this record is devoid of any effort by any party to show that any such “factors relevant solely in the military environment” would apply to appellant’s act of sodomy with KD.  We previously determined that the sodomy was not proven beyond a reasonable doubt to be a forcible act and it happened in a private home between two adults without other witnesses or payment.  We conclude, therefore, that none of the three tests specified in Marcum have been satisfied. 

The finding of guilty of Specification 2 of Charge III is set aside and that Specification of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the approved sentence of no punishment. 

Chief Judge CAREY and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( We specifically reject the government’s suggested factual inference of how KD’s six-year-old child was involved in this event. 
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