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BARTO, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of larceny of $600.00 in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, and a $1400.00 fine.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for five months, and a $1400.00 fine, and ordered that appellant receive six days of credit against his sentence to confinement.  This case is before the court for review under Article 66, UCMJ.  
Two issues warrant discussion.  We disagree with appellant’s assertion that there is insufficient evidence in the record to determine whether the convening authority received and considered a complete post-trial recommendation from his staff judge advocate.  However, appellant’s guilty plea is partially improvident for the reasons stated below.  We will modify the findings accordingly and reassess the sentence in our decretal paragraph.

Larceny 

Appellant pleaded guilty to one specification of stealing $600.00 in currency from a fellow soldier at Fort Hood, Texas, on or about 16 April 2002, by using the victim’s automated teller machine (ATM) access card.  According to the Stipulation of Fact, admitted into evidence without objection at trial, appellant “used the ATM card at the Warrior Way Shoppette [on Fort Hood] twice and [at] a gas station in Gregory, Texas.”  Appellant also admitted during the plea inquiry that he obtained $400.00 on or about 16 April 2002 via two successive withdrawals from the ATM at the Warrior Way Shoppette, and $200.00 on or about 3 May 2002 from an ATM at a gas station in Gregory, Texas.  According to the Defense Table of Official Distances, Gregory is 296 miles from Fort Hood, and we take judicial notice of that fact.  The military judge amended the specification with appellant’s consent to add “and Gregory, Texas,” but did not further modify the specification or enter findings fully consistent with the evidence adduced concerning the value of the currency stolen.

Larcenies of distinct amounts of currency at different times and places are separate larcenies.  See United States v. Davis, 16 U.S.C.M.A. 207, 209, 36 C.M.R. 363, 365 (1966); cf. Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 46c(1)(h)(ii) (observing that theft of multiple articles at substantially same time and place is single larceny).  “As such, therefore, they cannot be aggregated into one count as a single larceny, thereby increasing the amount stolen.”  Davis, 16 U.S.C.M.A. at 209, 36 C.M.R. at 365.  “For an accused to be convicted of larceny of property having a value of over [$500.00], the record must show either that one item of the property stolen has such a value or that several items taken at substantially the same time and place have such an aggregate value.”  United States v. Christensen, 45 M.J. 617, 619 (Army Ct. Crim. App. 1997) (quoting United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987)).  This record contains no such evidence, and we will correct the findings to conform with the providence inquiry by indicating two separate larcenies, neither exceeding $500.00.  Improper aggregation of the value of the currency in the affected specification had no effect upon the maximum period of confinement that could be adjudged at this special court-martial, but we will reassess the sentence approved by the convening authority in light of this error.
The Staff Judge Advocate’s Recommendation

Appellant also asserts that there is insufficient evidence in the record to determine whether the convening authority received and considered a complete post-trial recommendation (SJAR) from his staff judge advocate (SJA) as required by Article 60(d), UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 1107(b)(3).  The Commander, 4th Infantry Division (Mechanized) (4th ID), referred appellant’s case to a special court-martial.  After trial, the 4th ID SJA prepared her SJAR pursuant to Article 60(d), UCMJ, and R.C.M. 1106(a).  In his post-trial submission on behalf of appellant, trial defense counsel noted that he had “no additions, corrections, or deletions” to the SJAR.  On 28 March 2003, the 4th ID Commander transferred jurisdiction over appellant’s case to the Commander, III Corps and Fort Hood (III Corps), for post-trial processing in accordance with R.C.M. 1107(a).  The III Corps Commander accepted jurisdiction on 2 April 2003.  On 24 April 2003, the III Corps SJA prepared an addendum to the 4th ID SJA’s recommendation in which he stated:

I concur with the recommendations of the 4th Infantry Division Staff Judge Advocate, delineated in her . . .  post[-]trial recommendation to the Commander, 4th Infantry Division, and recommend you approve only so much of the sentence as provides for confinement for five months, . . . a fine . . . of $1,400.00, and . . . a bad-conduct discharge and, except for the part of the sentence extending to [a] bad-conduct discharge, order the sentence executed.

Appellant’s submissions, the 4th ID Commander’s transfer of jurisdiction memorandum, and the III Corps Commander’s acceptance of jurisdiction memorandum were included as enclosures to the III Corps SJA’s addendum to the SJAR.  The 4th ID SJA’s recommendation, however, was not listed as an enclosure.  After “personally review[ing] and consider[ing] all post-trial matters submitted by [appellant] and [his] defense counsel,” the III Corps Commander took action on appellant’s case.  


We allowed appellate government counsel to supplement the record in this matter with an affidavit from the acting staff judge advocate who signed the addendum to the SJAR.  The acting SJA asserted the following in his affidavit:

It was my practice, and the practice of the III Corps SJA Office, to always present the entire file to our GCMCA [general court-martial convening authority], including the entire record of trial, prior to action being taken on any particular case.  The original Staff Judge Advocate Recommendation, whether completed by III Corps or the 4th Infantry Division prior to deployment, would have been included in these documents.

This unrebutted affidavit satisfies us that the convening authority did in fact consider the original SJAR completed by the 4th ID SJA before deployment.  
The question remains as to whether the SJAR completed by the 4th ID SJA constituted the written recommendation of the III Corps SJA as required by Article 60(d) and R.C.M. 1106(a).  “While the [acting] staff judge advocate did not specifically say in his addend[um] that he was adopting the contents of the original recommendation as his own, we find that the addend[um] had that clear purpose and effect.”  United States v. Simpson, 33 M.J. 1063, 1066-67 (A.C.M.R. 1991).  Under these circumstances, we find that the convening authority did receive the advice of “his staff judge advocate” in this case, and conclude that there was “substantial compliance with Article 60(d), UCMJ, and R.C.M. 1106(a).”  See id. at 1067.  Even if we had reached a contrary conclusion, there was no prejudice to appellant under these facts.  The SJAR completed by the 4th ID SJA was “accurate and complete, and all matters submitted by the appellant were properly brought to the convening authority’s attention prior to his action in the case.  Preparation of a new recommendation, under the circumstances, would be an unnecessary act.”  Id.
Conclusion

The remaining assignment of error is without merit.  We affirm only so much of the findings of guilty of The Charge and its Specification as find that appellant did, at Fort Hood, Texas, and Gregory, Texas, between on or about 16 April 2002 and 3 May 2002, steal United States Currency on the following dates, in the following amounts, at the following places:  16 April 2002, $400.00, Fort Hood, Texas; 3 May 2002, $200.00, Gregory, Texas, the property of PV2 S.T.T., in violation of Article 121, UCMJ.  Reassessing the sentence based on the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
Senior Judge HARVEY( and Judge SCHENCK concur.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( Senior Judge Harvey took final action in this case prior to his retirement.
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