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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A court-martial panel consisting of officer and enlisted members, sitting as a general court-martial, convicted the appellant, contrary to his pleas, of maiming and possessing liquor as a minor, in violation of Articles 124 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 924 and 934 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  This case is before the court under Article 66(c), UCMJ, for mandatory review of the findings and sentence approved by the convening authority.


The appellant asserts two assignments of error:  first, that his court-martial lacked jurisdiction because he did not personally elect orally on the record or in writing, as required by Article 25(c)(1), UCMJ, that his court-martial panel include enlisted members; second, that the evidence was legally and factually insufficient to support the finding of guilty of the maiming offense (Charge I and its Specification).  We find appellant’s assignments of error to be without merit.  However, the first assignment of error warrants discussion.

HISTORY


The appellant and the government filed their original briefs with this court on 7 April 1998 and 4 February 1999, respectively.  This court heard oral argument on 24 March 1999.  On 26 March 1999, this court ordered a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to further develop the record of trial concerning appellant’s trial forum election.

At the DuBay hearing on 5 May 1999, the appellant objected that the military judge’s post-trial inquiry into the appellant’s trial forum election, as ordered by this court, violated the attorney-client privilege.  The military judge overruled the appellant’s objection, but granted a continuance in order for the appellant to seek extraordinary relief from the appellate courts.

On 7 June 1999, the appellant filed a Petition for Extraordinary Relief in the Nature of a Writ of Prohibition with this court, requesting that the military judge be precluded from asking the appellant’s trial defense counsel or the appellant any questions relating to the issue of forum election.  This court denied the appellant’s petition for extraordinary relief on 9 June 1999, and denied a request for reconsideration of that decision on 15 July 1999.  The appellant thereafter filed a writ appeal petition with the United States Court of Appeals for the Armed Forces.

On 3 November 1999, the United States Court of Appeals for the Armed Forces granted the appellant’s petition, but only on a specified issue concerning whether the alleged Article 25, UCMJ, error made the proceedings a nullity.  By order dated 28 March 2000, the United States Court of Appeals for the Armed Forces, on further consideration of the appellant’s writ appeal, noted that “the issue specified in our order of November 3, 1999, has been decided by United States v. Townes, 52 M.J. 275 (2000)” and that review of “the original issue regarding the attorney-client privilege raised in the writ-appeal petition was not granted in our November 3 order.”  This court’s denial of the petition for extraordinary relief was affirmed, and the abatement of this court’s direct appellate review was rescinded.

On 31 March 2000, the government moved for revocation of this court’s DuBay hearing Order on the basis of the Townes decision.  On 6 April 2000, the appellant responded to the government’s motion to revoke the Order for a DuBay hearing.  The appellant concurred that the Order for a DuBay hearing should be revoked, but stated as the basis for his concurrence, once again, that the use of a DuBay hearing to gather evidence in this case was improper because “it constitute[s] an impermissible intrusion into communications between an attorney and client.”  On 3 May 2000, this court, in light of Townes, granted the government’s Motion for Revocation of the Court’s DuBay Order.  Both parties were given the opportunity to submit additional pleadings with this court and did so.

JURISDICTION


The following colloquy between the military judge and the appellant occurred at trial:

MJ:  All right, at the last session of this case the defense requested to defer on election of forum.  Now Private Nehring, do you recall the advice given to you by Colonel Holland concerning the types of trial to which you are entitled, that is trial by officers, officers plus enlisted, or military judge alone, do you recall that advice?

ACC:  Yes, sir.

MJ:  Do you desire that I repeat it?

ACC:  No, sir.

MJ:  By which type of court do you choose to be tried?

DC:  By a panel consisting of at least one-third enlisted members.


The military judge erred by not obtaining the appellant’s personal request, “orally on the record or in writing, that enlisted members serve on [the court-martial panel].”  Cf. Townes, 52 M.J. at 276 (citing UCMJ art. 25(c)(1)).  However, we find, as did our superior court in Townes, “that failure to comply with Article 25 in this case, . . . was not jurisdictional because there is sufficient indication by appell[ant] orally and on the record that he personally requested enlisted members.”  Cf. 52 M.J. at 277.

As in Townes, the appellant had been advised at an initial Article 39(a), UCMJ, session of his court-martial forum rights.  After deferring this election for over a month, being readvised of his forum election rights by a second military judge, and being called upon to make his election, defense counsel in the appellant’s presence stated the appellant’s desire to be tried by an officer and enlisted panel.
 The officer and enlisted panel was impaneled after appropriate voir dire.  The appellant exercised one peremptory challenge against a colonel, but otherwise accepted the court-martial panel consisting of four officers and five enlisted members.  The court-martial panel reached its findings after considering the testimony of nine witnesses and numerous government and defense exhibits.  The case was tried in one day and was fully and vigorously contested.  The appellant was present during all sessions of his trial.  At the time of trial, the appellant was over twenty years old and had an unusually high 125 GT score on his military aptitude tests.  The appellant did not testify on the merits, but made a minimal unsworn statement during the trial’s sentencing phase.  Like Townes, there has been no allegation of coercion or that the appellant was incompetent to make a knowing and intelligent decision.  Cf. Townes, 52 M.J. at 277.  Indeed, the appellant has not alleged by post-trial affidavit, when given the chance via the DuBay hearing, or when invited to submit additional pleadings in light of the Townes decision, that he did not personally request enlisted members.  Accordingly, we find the military judge’s error in not fully complying with Article 25, UCMJ, did not materially prejudice the substantial rights of the appellant.  Cf. UCMJ art. 59(a); Townes, 52 M.J. at 277.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In United States v. Daniels, ARMY 9700601 (Army Ct. Crim. App. 23 Sept. 1998) (unpub.), this court determined, in consideration of the United States Court of Appeals for the Armed Forces decisions in United States v. Mayfield, 45 M.J. 176 (1996) and United States v. Turner, 47 M.J. 348 (1997), that the failure of an accused to personally state his forum election at trial might be remedied by a post-trial hearing.





� It is apparent from the record of trial that the government was advised prior to trial that the appellant would request a panel with enlisted members.  The panel of officers and enlisted members entered the courtroom immediately following the conclusion of the Article 39(a), UCMJ, session in which the appellant made his election.
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