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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge, sitting as a general court-martial, convicted the appellant, pursuant to her pleas, of attempted larceny, larceny (twelve specifications), and forgery by making and uttering false checks (thirteen specifications), in violation of Articles 80, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921, and 923 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for seven months, forfeiture of all pay and allowances, and reduction to Private E1.  As an act of clemency, the convening authority also suspended for two years the execution of all confinement in excess of ninety days, and waived forfeitures required by Article 58b, UCMJ.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


We have considered the record of trial, the assignment of error, the government’s reply thereto, and the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).   For the first time on appeal, the appellant points out numerous variances between the charges and the evidence adduced at trial, that is, her statements during the providence inquiry, the stipulation of fact, and the checks attached to the record as an appellate exhibit.  She claims that one of these variances, involving a difference of two days between the charged date and the proven date, requires dismissal of a larceny specification.(  We will grant appropriate relief, but disagree with her proposed remedy.  The remaining allegations of error, to include those raised personally by the appellant, are without merit.


The appellant was charged, inter alia, with two specifications of forgery by making and uttering checks on 19 March 1999 (Specifications 9 and 10 of Charge II), but the two larceny specifications which corresponded to the amounts of those checks were charged as occurring “on or about” 19 and 21 March 1999, respectively (Specifications 9 and 12 of Charge III).  As our superior court has explained, “A variance between pleadings and proof exists when evidence at trial establishes the commission of a criminal offense by the accused, but the proof does not conform strictly with the offense alleged in the charge.  ‘To prevail on a fatal-variance claim, appellant must show that the variance was material and that it substantially prejudiced h[er].’”  United States v. Allen, 50 M.J. 84, 86 (1999) (citations omitted); see also United States v. Willis, 50 M.J. 841, 843 (Army Ct. Crim. App.), pet. for review denied, 52 M.J. 412 (1999).  This variance by two days was not material:  “[w]hen a charge employs ‘on or about’ language, the Government is not required to prove the specific date alleged in the charge,”  id.; see also United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993) (Government need only prove date “reasonably near” to the charged date; three weeks was not a material variance).  Nor was the variance prejudicial:  the appellant has not claimed nor does the record show that she “was misled by the language of [the specification] such that [s]he was unable adequately to prepare for [her guilty pleas or is] at risk of another prosecution for the same offense,” Allen, 50 M.J. at 86.  To ensure clarity, however, we will modify all challenged specifications to conform to the evidence.


Accordingly, the court affirms only so much of the findings of guilty of: 

Specification 6 of Charge II as finds that the appellant did, at or near Fort Hood, Texas, on or about 13 March 1999, with intent to defraud, falsely make and utter in its entirety a certain check in the following words and figures, to wit:  check number 665 payable to the appellant in the amount of $600.00, signed Demond L. Gooden, a writing which would, if genuine, apparently operate to the legal harm of another, which said check was, as she, the said appellant, then well knew, falsely made in violation of Article 123, UCMJ; 

Specification 12 of Charge II as finds that the appellant did, at or near Fort Hood, Texas, on or about 20 March 1999, with intent to defraud, falsely make and utter in its entirety a certain check in the following words and figures, to wit:  check number 670 payable to the appellant in the amount of $750.00, signed Demond L. Gooden, a writing which would, if genuine, apparently operate to the legal harm of another, which said check was, as she, the said appellant, then well knew, falsely made in violation of Article 123, UCMJ ; 

Specification 13 of Charge II as finds that the appellant did, at or near Fort Hood, Texas, on or between 21 March 1999 and 25 March 1999, with intent to defraud, falsely make and utter in its entirety a certain check in the following words and figures, to wit:  check number 667 payable to the appellant in the amount of $700.00, signed Demond L. Gooden, a writing which would, if genuine, apparently operate to the legal harm of another, which said check was, as she, the said appellant, then well knew, falsely made in violation of Article 123, UCMJ; and

Specification 12 of Charge III as finds that the appellant did, at or near Fort Hood, Texas, on or about 19 March 1999, steal money, of a value of about $700.00, the property of the Fort Hood National Bank in violation of Article 121, UCMJ. 

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Interestingly, she points out another, longer variance in date, but does not argue that this variance requires dismissal:  Specification 13 of Charge II alleged forgery by making and uttering a check on or about 21 March 1999, when the evidence shows that the making occurred on 21 March 1999, but the appellant did not utter the check until 25 March 1999.  The final variance the appellant raises is a transposition of the two check numbers in Specifications 6 and 12 of Charge II.
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