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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Senior Judge:

A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of one specification each of conspiracy to commit housebreaking and larceny, absence without leave, disrespect toward a superior commissioned officer, disobeying a superior noncommissioned officer, larceny, housebreaking, and communicating a threat, in violation of Articles 81, 86, 90, 91, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 890, 891, 921, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, and forfeiture of $867 of pay per month for seven months.  The military judge granted appellant twenty days credit for violations of Article 13, UCMJ.  Pursuant to a pretrial agreement, the convening authority approved only five months confinement, but otherwise approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ. 
FACTS

This case has an unusual procedural history.  At trial, appellant filed two motions, claiming he was subjected to illegal pretrial punishment in violation of Article 13, UCMJ at the hands of a number of drill sergeants and noncommissioned officers.  He requested a total of twenty-three days confinement credit.  The government conceded the alleged acts occurred and agreed appellant should receive twenty days credit.

The military judge granted appellant twenty days credit, and required that the government conduct two remedial steps.  First, he ordered the government to “cause each of [the] noncommissioned officers named in the defense motion to be taken to a brigade level commander or sergeant major” and counseled about Article 13, UCMJ.  Second, the military judge further directed the government to “conduct training, orientation, or guidance to every drill sergeant on [Fort Leonard Wood] to make sure that they understand that when a [s]oldier is accused of misconduct they cannot go out of their way to punish the accused prior to trial in violation of Article 13, UCMJ.”  The military judge concluded by saying that if the government failed to comply with his orders, he would grant appellant five additional days of confinement credit.


The government certified that it complied with the individual counseling sessions, but failed to conduct the installation-wide training.  As a result, on 24 September 2007, the military judge ordered that appellant receive five additional days of credit “for the government’s Article 13[, UCMJ] violations and its refusal to comply with the court’s order.”  

The government filed a Petition for Extraordinary Relief in the Nature of A Writ of Prohibition, prohibiting the enforcement of the military judge’s grant of five days of confinement credit.  

While resolution of the writ was pending before this court, the Staff Judge Advocate Recommendation (SJAR), dated 6 December 2007, was served upon trial defense counsel.
  Appellant, through his trial defense counsel, submitted clemency matters in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1105 on 10 December 2007.  The Addendum, dated 17 December 2007, recommended that the convening authority “delay final action on [appellant’s] sentence until resolution of the writ to the ACCA.”
  The convening authority agreed and delayed final action in the case pending final resolution of the writ.  

In an exhaustive, thirty-nine-page decision, this court held:  (1) it had jurisdiction under the All Writs Act to rule on the government’s interlocutory petition; and (2) the military judge lacked plenary authority to order the government to generally train soldiers.  See United States v. Reinert, ARMY MISC 20071195 and ARMY MISC 20071343, 2008 CCA LEXIS 526, at *37-38 (Army Ct. Crim. App. August 7, 2008) (unpub.).  


After this court’s decision in Reinert on 7 August 2008, the Staff Judge Advocate (SJA) submitted a Second Addendum, dated 8 August 2008, to the convening authority, which included a copy of this court’s memorandum decision in Reinert.  In the Second Addendum, the SJA advised the convening authority that, though the Army Court “ruled in favor of the government, holding that the military judge lacked the authority to order the government to train Soldiers on Article 13, UCMJ” he could “consider granting an additional five . . . days confinement credit as a clemency recommendation . . . .”  The government did not serve appellant with a copy of the Second Addendum or give him an opportunity to submit comments to the convening authority.  The convening authority declined to grant the clemency relief.

Appellant claims on appeal he was prejudiced by the SJA’s failure to serve him with new matters in the addendum, in violation of R.C.M. 1106(f)(7); and this court erred in its Reinert holding that (1) the government’s writ of prohibition was an extraordinary matter, and (2) the military judge did not have authority to grant appellant additional days of confinement.
LAW AND DISCUSSION


Rule for Courts-Martial 1106(f)(7) provides that the 
staff judge advocate . . . may supplement the recommendation after the accused and counsel for the accused have been served with the recommendation and given an opportunity to comment.  When a new matter is introduced after the accused and counsel for the accused have examined the recommendation, however, the accused and counsel or the accused must be served with the new matter and given 10 days from services of the addendum in which to submit comments. 
(Emphasis added.)  Appellant asserts, and we agree, inclusion of this court’s Reinert decision in the addendum constituted a “new matter.”  Appellant should have been served with the addendum and given an opportunity to respond.  As appellant notes in his brief, what constitutes a “new matter” is contained in the discussion accompanying R.C.M. 1106(f)(7) and includes “discussion of the effect of new decisions . . . in the case.”  See also United States v. Scott, 66 M.J. 1, 3 (C.A.A.F. 2008) (Noting the C.A.A.F. has cited with approval “comments on the effect of new decisions on issues in the case” constitute new matter.); United States v. Buller, 46 M.J. 467, 468 (C.A.A.F. 1997).  This court’s decision should have been served upon appellant and his defense counsel and they should have been given the opportunity to submit comments to the convening authority.


The failure to serve new matter upon the defense is not prejudicial if the new matter is “neutral information or was ‘so trivial’ as to be nonprejudicial.”  United States v. Chatman, 46 M.J. 321, 323 (C.A.A.F. 1997) (citing United States v. Jones, 44 M.J. 242, 244 (C.A.A.F. 1996)).  Appellant bears the burden to “demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter.”  Id. (citing Jones, 44 M.J. at 244).  

We find that appellant made the required “colorable showing of possible prejudice.”  Id.  Essentially, appellant claims he would have presented to the convening authority that, despite the Reinert decision, the convening authority retained discretion to award appellant the five days of additional confinement credit.
  Additionally, appellant would have commented to the convening authority that the Reinert case was decided incorrectly.
  As appellant has met the Chatman threshold, we will not speculate on how the convening authority would have responded to appellant’s comments and now give appellant the opportunity to submit his comments to the convening authority.  See Chatman, 46 M.J. at 323.

We decline to address the remaining assignment of error raised by appellant until a new SJAR and action have been executed by the convening authority.
CONCLUSION
The convening authority’s initial action, dated 8 August 2008, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Judges HAM and SIMS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� The date on the Receipt for Post-Trial Recommendation and Record of Trial is 5 Dec 07, though the SJAR is dated 6 Dec 07.


� The SJAR also recommended that “action be delayed until the appellate courts resolve the legality of the order.”


� We note that the SJA informed the convening authority that he still could award the five days credit, though he was not required to do so under the Reinert decision.  





� Appellant also claims that he would have commented to the convening authority that he should not consider the Reinert decision at all when deciding clemency because appellant “did not make argument in support of the matters litigated between the government and COL Reinert regarding the military judge’s order and the resulting confinement credit.”  In fact, appellant was a part of that litigation—he filed a Request for Relief in the Nature of a Writ of Mandamus and a supporting brief, requesting enforcement of the military judge’s confinement credit order.  This court heard oral argument from his appellate defense counsel on the matter and included the decision on the case as part of Reinert.  2008 CCA LEXIS 526 at *38-39.
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