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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit burglary (three specifications), conspiracy to commit housebreaking, larceny (four specifications), burglary (three specifications), housebreaking, and transporting a stolen motor vehicle in interstate commerce, in violation of Articles 81, 121, 129, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 929, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for sixty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority ordered ninety-eight days of confinement credit.  The case is before the court for review under Article 66, UCMJ.  

Two issues merit discussion.  First, we disagree with appellate defense counsel’s assignment of error that Specification 3 of Charge IV (burglary) fails to state an offense.  Second, there was no information adduced during the providence inquiry to establish appellant personally entered the dwellings that were burglarized, which was one of the two overt acts in Specifications 2 and 3 of Charge I (conspiracy to commit burglary).  Appellant, however, admitted that he personally committed the other overt act (larceny) for both specifications during the providence inquiry.  We will modify these three specifications to more closely conform to the providence inquiry, and reassess the sentence in our decretal paragraph.  
Failure to State an Offense
Specification 3 of Charge IV alleges that Private First Class (PFC) Harris committed burglary of the dwelling house of DM and AM, in violation of Article 129, UCMJ.  Appellant’s name is not mentioned in Specification 3 of Charge IV.  

Appellant pleaded guilty to three factually overlapping offenses, all pertaining to burglary of DM and AM’s residence:

(1) Specification 3 of Charge I alleges that appellant did, at or near Great Falls, Virginia, on or about 20 December 2002, conspire with PFC Harris and two other soldiers to commit burglary of DM and AM’s residence and that appellant “did in the nighttime, unlawfully break and enter the dwelling house” of DM and AM “and steal property worth over $500,” in violation of Article 81, UCMJ;

(2) Specification 3 of Charge III, alleges that appellant “did, at or near Great Falls, Virginia, on or about 20 December 2002, steal property of a value over $500, the property of [DM and AM],” in violation of Article 121, UCMJ; and

(3) Specification 3 of Charge IV, alleges that PFC Harris “did, at or near Great Falls, Virginia, on or about 20 December 2002, in the nighttime, unlawfully  break and enter the dwelling house of [DM and AM] with intent to commit larceny therein,” in violation of Article 129, UCMJ.  

Appellant told the military judge during the providence inquiry that he did not personally enter DM and AM’s residence, but he did aide and abet the burglary of their residence and the larceny of their property.  Appellant drove the three co-conspirators, including PFC Harris, to DM and AM’s residence and waited some distance away while his co-conspirators entered DM and AM’s residence and took their property.  Appellant returned after receiving a radio call from a co-conspirator.  Appellant then drove away from DM and AM’s residence with the stolen property and the co-conspirators inside his car.   

Defense counsel did not make a motion to dismiss Specification 3 of Charge IV, or for other appropriate relief.  But failure to state an offense is a nonwaivable ground for dismissal of a charge.  Rule for Courts-Martial [hereinafter R.C.M.] 907(b)(1)(B).  

“The standard for determining whether a specification states an offense is whether the specification alleges ‘every element’ of [the offense] ‘either expressly or by necessary implication, so as to give the accused notice and protect him against double jeopardy.’”  United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994) (quoting R.C.M. 307(c)(3)) (citing Hamling v. United States, 418 U.S. 87 (1974)).  “This is a three-prong test requiring (1) the essential elements of the offense, (2) notice of the charge, and (3) protection against double jeopardy.”  Id.; United States v. Saintaude, 56 M.J. 888, 890 (Army Ct. Crim. App. 2001), pet. granted, 60 M.J. 311 (C.A.A.F. 2004).  
“[D]efective specifications [are viewed] with maximum liberality when an accused pleads guilty to the offense and only challenges the specification for the first time on appeal.”  United States v. Bryant, 30 M.J. 72, 73 (C.M.A. 1990) (citing United States v. Brecheen, 27 M.J. 67 (C.M.A. 1988) and United States v. Watkins, 21 M.J. 208 (C.M.A. 1986)).  “A specification is sufficient ‘so long as [the elements] may be found by reasonable construction of other language in the challenged specification.’” United States v. Russell, 47 M.J. 412, 413 (C.A.A.F. 1998) (quoting Brecheen, 27 M.J. at 68).  
The Supreme Court has described the Constitution’s requirements for an indictment in U.S. District Court stating, “an indictment is sufficient if it, first, contains the elements of the offense charged and fairly informs the defendant of the charge against which he must defend, and, second, enables him to plead an acquittal or conviction in bar of future prosecutions for the same offense.”  Bailey v. United States, 444 U.S. 394, 414 (1980) (quoting Hamling, 418 U.S. at 117); see also United States v. Cianci, 378 F.3d 71, 81 (1st Cir. 2004); United States v. Lockhart, 382 F.3d 447, 449 (4th Cir. 2004); United States v. Bowker, 372 F.3d 365, 376 (6th Cir. 2002).  
Our superior court has referred to case law from the federal circuits when addressing issues of failure to state an offense.  See Bryant, 30 M.J. at 73 n.1.  In United States v. Fultz, 602 F.2d 830, 832 (8th Cir. 1979), the defendant was charged in Count I with bank robbery in terms of the statutory language, and named in Count I itself, but in the later part of the indictment Curtis Gale Doby was mistakenly listed as the person who assaulted the teller with a dangerous weapon.  Id.  The District Court determined “that Count I could properly be read as charging that Fultz, during the commission of the robbery, had aided and abetted Curtis Gale Doby in assaulting a bank employee with a dangerous weapon.”  Id.  The 8th Circuit held, “the indictment sufficiently apprised the defendant of the charges against him to enable him to prepare his defense” and was sufficient “to plead his conviction as a bar to future prosecutions for the same offense.”  Id. at 832-33.  The court reasoned:
The substitution of the name of Curtis Gale Doby merely indicated that Fultz had not actually performed the actions constituting the aggravation portion of the robbery, but did assist and abet in that aggravation.  The language of the indictment indicated that the grand jury considered Riley Ray Fultz responsible for the commission of the actions constituting the aggravation portion of the robbery.
Id. 

Similarly, we conclude that Specification 3 of Charge IV contains the essential elements of the offense, provides notice of the charge, and provides protection against double jeopardy.  As such, it states an offense.  Dear, 40 M.J. at 197.

Two Conspiracies to Commit Burglary

Appellant was charged with, pleaded guilty to, and was found guilty of two almost identical specifications of conspiracy to commit burglary, Specifications 2 and 3 of Charge I.  The only differences between the two specifications were the dates of the offenses, locations of the burglarized residences, and names of the owners of the stolen property.  In both specifications the overt act alleged was that “in order to effect the object of the conspiracy the said PFC Mark S. Stewart did, in the nighttime, unlawfully break and enter the dwelling house at [address of residence], the home of [owner of residence], and steal personal property worth over $500.”  During the providence inquiry for these two specifications, appellant admitted to stealing personal property worth over $500.00, but denied that he personally broke and entered the dwelling house of the burglary victims.   

The facts elicited from appellant during the providence inquiry were similar for both offenses.  As indicated previously, appellant agreed to assist in the burglary of the two residences and to steal the property contained in the two dwellings.  Appellant delivered his three co-conspirators to the two residences in his car so that his co-conspirators could break and enter the dwellings, and then the co-conspirators removed items from inside the premises.  After the items were taken from the residences and loaded into appellant’s car, appellant drove the co-conspirators and the property away from the residences.    

The military judge did not direct amendment of these specifications to correspond with appellant’s statements during the providence inquiry.  The military judge did not enter findings by exceptions and substitutions.  Counsel raised no objections.  At the conclusion of the providence inquiry, appellant was found guilty of Specifications 2 and 3 of Charge I, two conspiracy specifications containing overt acts asserting that appellant did break and enter each of the dwelling houses.  The overt act of stealing property, however, is sufficient because it is substantially similar to the overt act elicited during the providence inquiry.
  Because these two specifications indicate that appellant’s personal role in the conspiracies was more significant than it actually was, we will amend both specifications in our decretal paragraph to be more consistent with the providence inquiry.    
Conclusion
The court affirms only so much of the findings of guilty of Specification 2 of Charge I as finds that appellant did, at or near McLean, Virginia, on or about 13 December 2002, conspire with Private First Class Christopher T. Lee, Private First Class Austin W. Harris and Specialist Clarence W. Williams to commit an offense under the Uniform Code of Military Justice, to wit:  burglary of a dwelling house, and in order to effect the object of the conspiracy the said Private First Class Mark S. Stewart did, in the nighttime, drive his co-conspirators, Private First Class Christopher T. Lee, Private First Class Austin W. Harris and Specialist Clarence W. Williams in his car to the dwelling house at [address of residence], the home of JC and JD, where the co-conspirators did break and enter the dwelling house at [address of residence], and remove the property of JC and JD, and then appellant did drive away from [address of residence] with his co-conspirators, as well as JC and JD’s property in his car, and appellant and his co-conspirators did thereby steal property of a value of more than $500.00, in violation of Article 81, UCMJ.

The court affirms only so much of the findings of guilty of Specification 3 of Charge I as finds that appellant did, at or near Great Falls, Virginia, on or about 20 December 2002, conspire with Private First Class Christopher T. Lee, Private First Class Austin W. Harris and Specialist Clarence W. Williams to commit an offense under the Uniform Code of Military Justice, to wit:  burglary of a dwelling house, and in order to effect the object of the conspiracy the said Private First Class Mark S. Stewart did, in the nighttime, drive his co-conspirators, Private First Class Christopher T. Lee, Private First Class Austin W. Harris and Specialist Clarence W. Williams in his car to the dwelling house at [address of residence] the home of DM and AM, where the co-conspirators did break and enter the dwelling house at [address of residence], and remove the property of DM and AM, and then appellant did drive away from [address of residence] with his co-conspirators, as well as DM and AM’s property in his car, and appellant and his co-conspirators did thereby steal property of a value of more than $500.00, in violation of Article 81, UCMJ.
The court affirms only so much of the findings of guilty of Specification 3 of Charge IV as finds that appellant did, at or near Great Falls, Virginia, on or about 20 December 2002, in the nighttime, unlawfully break and enter the dwelling house of DM and AM, with intent to commit larceny therein, in violation of Article 129, UCMJ.
 

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See United States v. Moreno, 46 M.J. 216, 218-19 (C.A.A.F. 1997) (citing United States v. Collier, 14 M.J. 377, 380 (C.M.A. 1983)) (“Even though a specification alleges a specific overt act, any overt act done by the accused or any of the co-conspirators will satisfy the [overt act] element of Article 81, provided the act is substantially similar to the act alleged.”).


� The specification need not include aiding and abetting language.  See United States v. Browning, 54 M.J. 1, 7 (C.A.A.F. 2000).  We further note that the military judge properly explained the concept of aiding and abetting and co-conspirator liability to appellant.   
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