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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general-court martial convicted appellant, pursuant to his pleas, of fraudulently making and uttering thirty checks without sufficient funds, in violation of Article 123a, Uniform Code of Military Justice, 10 U.S.C. § 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 255 days, to be reduced to the grade of Private E1, and forfeiture of all pay and allowances.


This case was submitted to the court on its merits for review under Article 66, UCMJ.  We find that the staff judge advocate’s [SJA] post-trial recommendation misadvised the convening authority of the court-martial’s findings concerning the type of offense appellant committed.  The promulgating order perpetuated this error and introduced new ones.  We will correct these errors in our decretal paragraph and thereby reinstate and affirm the correct court-martial findings.


Appellant was charged with, pled guilty to, and was found guilty of making and uttering thirty checks, eighteen in a face amount of more than $100.00 and twelve in a face amount of $100.00 or less, on divers occasions between on or about 26 October 1999 and on or about 4 November 1999, drawn upon a financial institution for the procurement of lawful currency and things of value, with the intent to defraud (The Specification of Charge I).  The statement of the findings in the SJA’s recommendation
 inexplicably, incorrectly and ambiguously advised the convening authority that appellant was found guilty of forging checks in violation of Article 123a, UCMJ, rather than of making and uttering worthless checks in violation of Article 123a, UCMJ, as charged, pled and found.
  The trial defense counsel’s response to the SJA recommendation did not note the SJA’s error.
  The convening authority presumably approved the findings as recommended by the SJA.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The promulgating order reflected that appellant was convicted of “Forgery of 30 checks, on divers occasions, between on or about 29 October 1999 and on or about 1 November 1999.”  (Emphasis added).


Failure of the trial defense counsel to comment on misinformation in the SJA recommendation is waived in the absence of plain error.  R.C.M. 1106(f)(6).  A misstatement of the court-martial’s findings constitutes error.  Diaz, 40 M.J. at 337; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  However, applying 

United States v. Wheelus, 49 M.J. 283, 289 (1998), we find such error to be non-

prejudicial.  UCMJ art. 59(a).  Appellant negotiated a pretrial agreement with the convening authority in which appellant agreed to plead guilty to the Specification of Charge I as alleged.  Appellant entered his agreed upon pleas, was provident to those pleas,
 and was found guilty in accordance with those pleas.  The offenses of making and uttering checks without sufficient funds for the procurement of any article or thing of value, with intent to defraud, is punishable by, inter alia, a maximum of five years confinement and a dishonorable discharge for each check involving a face amount of more than $100.00, and six months confinement and a bad-conduct discharge for each check involving a face amount of $100.00 or less.  See MCM, 1998, Part IV, para. 49e(1); United States v. Mincey, 42 M.J. 376, 378 (1995).  The maximum punishment for forgery includes five years confinement and a dishonorable discharge for each offense.  MCM, 1998, Part IV, para. 48e.  Neither Article 123, UCMJ, or Article 123a, UCMJ, is a lesser-included offense of the other.  See MCM, 1998, Part IV, paras. 48d and 49d.  The plea inquiry did not establish the offense of forging checks as ostensibly approved by the convening authority.  Despite the greater punishment that could be imposed for thirty forgery offenses than for the thirty making and uttering offenses of which appellant was found guilty, we find that appellant has suffered no prejudice.  The military judge considered the correct maximum punishment in imposing his sentence, and appellant’s pretrial agreement to plead guilty to the correctly identified offenses substantially limited his punishment.
  When the evidence establishes that an appellant’s guilty plea is improvident, but is sufficient to establish a closely related offense, we can approve the closely related offense.  Cf. United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987).  In this case, because of the SJA’s inattention to detail, we find ourselves in the unique position of reinstating the actual findings of the court-martial.


The court affirms only so much of the findings of guilty of The Specification of Charge I and Charge I as find that appellant did, at or near Fort Bragg, North Carolina, on divers occasions between on or about 26 October 1999 and on or about 4 November 1999, with intent to defraud and for the procurement of lawful currency or things of value, wrongfully and unlawfully make and utter to the Army and Air 

Force Exchange Service certain checks upon the Fort Bragg Federal Credit Union in words and figures as follows, to wit:

Check Number
  Date   

Pay to the Order of

Amount

500

26 October 1999

AAFES


$  94.97


501

26 October 1999

AAFES


$  61.95


503

27 October 1999

AAFES


$  79.90


504

27 October 1999

AAFES


$  79.90


505

27 October 1999

AAFES


$  61.36


506

28 October 1999

AAFES


$  79.50


507

28 October 1999

AAFES


$143.85


509

29 October 1999

AAFES


$300.00


510

29 October 1999

AAFES  


$  68.99


511

29 October 1999

AAFES


$  53.52


512

29 October 1999

AAFES


$329.00


514

1 November 1999

AAFES


$  81.94


516

1 November 1999

AAFES


$159.40


517

1 November 1999

AAFES


$300.00


518

1 November 1999

AAFES


$444.20

519

1 November 1999

AAFES


$258.99

520

1 November 1999

AAFES


$388.85

521

2 November 1999

AAFES


$300.00

523

2 November 1999

AAFES


$408.90

524

2 November 1999

AAFES


$208.80

525

3 November 1999

AAFES


$  69.95

526

3 November 1999

AAFES


$  62.49

527

3 November 1999

AAFES


$300.00

528

3 November 1999

AAFES


$119.85

530

4 November 1999

AAFES


$117.32

531

4 November 1999

AAFES


$300.00

532

4 November 1999

AAFES


$186.45

533

4 November 1999

AAFES


$731.83

534

4 November 1999

AAFES


$  33.62

535

4 November 1999

AAFES


$212.26

then knowing that he, the maker thereof, did not or would not have sufficient funds in or credit with such credit union for the payment of such checks in full upon their presentment, in violation of Article 123a, Uniform Code of Military Justice.

 
Appellant’s personal assertions of error pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The convening authority’s action uses the format for approving only part of the adjudged sentence (Manual for Court-Martial, United States (1998 ed.), app. 16, Form 12 [hereinafter MCM, 1998]), but the convening authority approved the entire sentence as adjudged.  The promulgating order does not reflect the wording of the convening authority’s action, but instead states the action as it should have been prepared, that the “sentence is approved and, except for the part of the sentence extending to a bad[-]conduct discharge, will be executed.”  MCM, 1998, app. 16, Form 11.  Although this is sloppy work, appellant has suffered no prejudice.





� Rule for Courts-Martial 1106(d)(3)(A) [hereinafter R.C.M.].





� Forgery is a distinct offense from making and uttering worthless checks and is charged as a violation of Article 123, UCMJ.





� R.C.M. 1106(f)(4).





� R.C.M. 1114(c).





� United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).





� Appellant’s adjudged sentence to 255 days confinement was substantially below the twenty-one month confinement cap allowed by his pretrial agreement.
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