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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted distribution of cocaine (two specifications), absence without leave, use of cocaine (three specifications), possession of marijuana with intent to distribute (two specifications), and distribution of cocaine (three specifications) in violation of Articles 80, 86, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for sixty-six months, and “total forfeitures.”  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for two and one-half years, and “forfeiture of all pay and allowances.”  The convening authority also credited appellant with 281 days of confinement against the sentence to confinement.
This case is before us for review under the provisions of Article 66, UCMJ.  Appellant assigns two errors worthy of discussion and relief. 
Appellant asserts that the convening authority’s approval of the portion of the sentence providing for forfeiture of allowances is void because the military judge’s sentence did not expressly include a forfeiture of allowances.  Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2) states that “[a]llowances shall be subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.”  In United States v. Koepnick, 40 C.M.R. 441 (A.B.R. 1968), the court noted that “[i]n the military community there is a clear distinction between ‘pay’ and ‘allowances.’”  Id. at 443.  Depending on the context, the term “total forfeitures” can mean either forfeiture of pay or forfeiture of pay and allowances.  Compare United States v. Haggard, 29 M.J. 905, 907 (A.C.M.R. 1989) (holding that a sentence of “forfeiture of all pay” constituted “total forfeiture” under R.C.M. 1003(b)(2)) with Koepnick, 40 C.M.R. at 443-44 (holding that a law officer’s instruction to the panel members that “total forfeitures” meant only “forfeitures of all pay” was misleading because the court should have been informed that it also included allowances).  Because the adjudged sentence in this case did not unambiguously include the forfeiture of allowances, we conclude that the convening authority erred in approving a sentence that included forfeiture of all pay and allowances.  As such, we will grant appropriate relief in our decretal paragraph.  
Appellant also asserts that the convening authority’s approval of the finding of guilty as to Specification 4 of Charge III is a nullity because the staff judge advocate’s recommendation (SJAR) misstated the date of the offense.(  Specification 4 of Charge III alleged that “on or between 1 September 2002 and 30 September 2002,” appellant wrongfully possessed marijuana with the intent to distribute the drug.  Appellant pled guilty to and was found guilty of the offense as alleged.  However, the SJAR described the offense as occurring in 2003 instead of 2002 and the convening authority’s initial action did not address the findings.  By approving the adjudged sentence without expressly addressing the findings, the convening authority implicitly approved the findings as reported by the staff judge advocate.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Given that the misstatement in the SJAR did not change the nature of the offense, enlarge the duration of the offense, or otherwise exaggerate appellant’s culpability, we may simply conform the findings approved by the convening authority to those made by the military judge pursuant to appellant’s guilty plea.

The remaining assignment of error and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  
Accordingly, we affirm only so much of the finding of guilty as to Specification 4 of Charge III as provides that appellant did, at or near Fort Hood, Texas, on or between 1 September 2002 and 30 September 2002, wrongfully possess more than thirty grams of marijuana with the intent to distribute the said controlled substance.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for two and one-half years, and total forfeiture of pay.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( In matters submitted to the convening authority, trial defense counsel did not object to this description of the offense in the SJAR.
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