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BROWN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of violation of a lawful general regulation (two specifications), indecent assault, indecent exposure, adultery, and prejudicial and service discrediting behavior, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for thirty-four months.

Pursuant to our review under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s Grostefon matters merit no comment or relief.  In his sole assignment of error, the appellant alleges that three specifications, of which he stands convicted, are multiplicious or, alternatively, constitute an unreasonable multiplication of charges.  The appellant asks this court to set aside two findings of guilty and to provide meaningful sentence relief.  The government concedes that the appellant was subject to an unreasonable multiplication of charges, but disagrees that sentence relief is warranted.

BACKGROUND


The appellant’s offenses all involved an initial entry trainee, Private (PVT) M, who had been on active duty for approximately one week.  At the time of the offenses, the appellant served as a medic assigned to the General Leonard Wood Army Community Hospital (GLWACH), Fort Leonard Wood, Missouri; PVT M was a patient at GLWACH.  The appellant first met PVT M at the hospital on 18 May 1998 and committed one regulatory violation and indecently assaulted her on that date.  

The following afternoon, the appellant exposed himself to PVT M as she lay in her hospital bed.  At least one other patient was present in the room.  Private M got out of her bed and went into the adjacent bathroom.  By the time she returned a few minutes later, the appellant had departed her room.

Later that evening, the appellant returned to PVT M’s hospital room with the intent of having sex with her.  By then, PVT M was the only patient assigned to the room.  Before the appellant arrived, PVT M had taken Percocet, a pain killer, which made her feel “out of it basically” and “real dizzy.”  The appellant and PVT M went into the bathroom to discuss an earlier incident.  While in the bathroom, the appellant kissed PVT M’s neck, grabbed her breasts, and penetrated her digitally.  The appellant then had sexual intercourse with PVT M.  After he finished, he wiped himself off with a towel and left.  This encounter formed the basis for three offenses of which he was convicted:  violation of Fort Leonard Wood Regulation 350-12, Training Leadership, by grabbing PVT M’s breasts, kissing her, and having sexual intercourse with her (Specification 2 of Charge I); adultery (Specification 3 of Charge V); and violation of the general article by having sexual intercourse with a patient in her hospital room while he was assigned as a medic at the hospital (the Specification of the Additional Charge).      

DISCUSSION

The appellant alleges that the three offenses stemming from his sexual intercourse with PVT M are multiplicious under United States v. Teters, 37 M.J. 370 (C.M.A. 1993), and its progeny.  We disagree.

In the alternative, the appellant claims that the prosecution subjected him to an unreasonable multiplication of charges.  See Rule for Courts-Martial 307(c)(4) discussion.  The government, in a munificent concession, agrees.  At trial, the appellant made no motion regarding an unreasonable multiplication of charges.  Failure to object at trial waives the issue, absent plain error.  Nevertheless, we will not reject the government’s concession in this case.  Using our authority under Article 66(c), UCMJ, we will provide relief in our decretal paragraph.

Dismissal of two specifications (adultery and violation of the general article) reduces the maximum punishment faced by the appellant by eighteen months’ confinement to a maximum confinement of nine years and six months.  The appellant’s pretrial agreement limited the approved confinement to sixty months, and the military judge adjudged only thirty-four months’ confinement.  We note that the government introduced powerful aggravation evidence during its sentencing case.  Conversely, the appellant’s sentencing case was unremarkable and weak.  We also note that all of the appellant’s conduct was properly before the military judge during sentencing.  The appellant’s predatory acts and abhorrent conduct with a vulnerable patient fully justify the sentence adjudged.

DECISION


The findings of guilty of Specification 3 of Charge V and of the Additional Charge and its Specification are set aside.  Those specifications and the Additional Charge are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the matters noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 


Senior Judge CAIRNS and Judge VOWELL concur.
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JOSEPH A. NEURAUTER







Clerk of Court
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