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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

In accordance with his pleas, appellant was convicted by a military judge sitting as a general court-martial of conspiracy to distribute lysergic acid diethylamide (LSD), distribution of LSD (two specifications), and possession of LSD, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a.  The adjudged sentence was a bad-conduct discharge, confinement for 250 days, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority approved the sentence, but suspended the adjudged confinement in excess of six months.

Although this case was submitted without assignment of error, one matter requires correction.  While the pretrial agreement calls for suspension of confinement in excess of six months, the military judge, upon examining the quantum page of the agreement, announced: 

The convening authority has placed a cap on confinement at six months and a discharge of a bad conduct discharge.  Accordingly, in my view the sentence that may be approved by the convening authority would be reduction to the lowest enlisted pay grade, Private E-1, total forfeitures, confinement for six months and a discharge from the service with a bad conduct discharge.  

The trial counsel and defense counsel both agreed with that interpretation.

The parties to pretrial agreements are the convening authority and the accused.  Rule for Courts-Martial 705(a).  Other officers, nevertheless, including trial counsel, have been held to have authority to modify the terms of a pretrial agreement.  See United States v. Manley, 25 M.J. 346, 350 (C.M.A 1987).  The trial counsel’s acquiescence to the military judge’s interpretation, which is at odds with the language of the agreement, created an ambiguity concerning the precise agreement.  Ambiguities in pretrial agreements are usually resolved in favor of the appellant.  See United States v. Womack, 34 M.J. 876 (A.C.M.R. 1992).  We will apply the general rule here.

We have considered the matters submitted personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to the grade of Private E1 is approved. 
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