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MEMORANDUM OPINION
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MOORE, Judge:

A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of larceny, obstruction of justice, unlawful entry (two specifications), and false swearing, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for three months, and reduction to Private E1.

This case is before this court for review pursuant to Article 66, UCMJ.  Appellant alleges that the convening authority failed to take proper action in this case because the staff judge advocate’s (SJA) post-trial recommendation (SJAR) erroneously states that appellant was under no pretrial restraint.  Appellant asks us to order a new SJAR and action.  We agree that the SJAR contained an error.  Finding no colorable showing of possible prejudice to appellant, however, we decline to order a new SJAR.  

At trial, appellant extensively litigated the issue of his pretrial restriction.  He argued that he was entitled to sentence credit under Article 13, UCMJ, for pretrial punishment tantamount to confinement.
  Appellant was under some form of restriction from 25 May 2001 until 25 June 2001 and then again from 5 July 2001 until 14 September 2001, the date of trial.  The military judge properly found that most of the restriction was not tantamount to pretrial confinement.  However, the military judge did give him seven days of credit for one period of the restriction in which the sign-in requirements for appellant were more rigorous than necessary.  The military judge also found that another portion of appellant’s restriction constituted pretrial punishment and ordered an additional two days of confinement credit.  Despite the fact the issue of appellant’s restraint was clearly in the record of trial, the SJA failed mention it to the convening authority in his SJAR.  See Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D).  Whether appellant receives credit for pretrial restraint is immaterial to whether it should be included in the SJAR.  Rule for Courts-Martial 1106(d)(3)(D) requires that the SJAR include a “statement of the nature and duration of any pretrial restraint.”

Because trial defense counsel did not comment on the error in the SJAR, we consider it waived absent plain error.  See R.C.M. 1106(f)(6); United States v. Powell, 49 M.J. 460 (1998).  Testing for plain error, we conclude that the SJAR contained an error that was plain and obvious.  We next must determine if the error materially prejudiced a substantial right of appellant.  See UCMJ art. 59(a); Powell, 49 M.J. at 463-64.  The test for material prejudice in post-trial processing cases is articulated in United States v. Wheelus, 49 M.J. 283, 289 (1998).  A post-trial processing error materially prejudices a substantial right of an appellant when the appellant can make “some colorable showing of possible prejudice.”  Id. (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see United States v. Hartfield, 53 M.J. 719, 720-21 (Army Ct. Crim. App. 2000).

In the instant case, appellant’s general contention is that the convening authority should have been properly advised of the restraint, but he asserts no specific prejudice from the failure of the SJA to correctly advise the convening authority.  At no time during the post-trial process did appellant request that the SJA modify his recommendation to accurately reflect appellant’s pretrial restraint, nor did he ask the convening authority for clemency based on his pretrial restraint. 
  In fact, appellant waived his right to submit matters under R.C.M. 1105.  Given the above circumstances, the nature of the offenses, and the relatively short period of confinement adjudged and approved, we conclude that appellant has not made the requisite showing of prejudice.  Finding no colorable showing of possible prejudice under Wheelus, we hold that the error in the SJAR did not materially prejudice a substantial right of appellant.  See UCMJ art. 59(a).  
Although not raised by appellate counsel, we note that the SJA erroneously advised the convening authority of the findings of Specification 1 of Charge I in the SJAR.  Appellant was charged with two specifications of larceny:  one of military property and one of personal property.  In Specification 1, appellant was initially charged with larceny of “3 M40 series protective masks, 2 protective mask carriers, 6 kevlar helmets, 1 load bearing harness, 1 Dell laptop computer, military property of a total value of about $5,000.00, the property of the U.S. Government.”  After the providence inquiry and upon motion by the trial counsel, the specification was amended to reflect larceny of “1 M40 series protective mask, 1 protective mask carrier, 4 kevlar helmets,” “military property of a total value of about $700.00, the property of the U.S. Government.”  Likewise, Specification 2, the larceny of personal property, was amended after the providence inquiry.  Appellant was initially charged with larceny of “1 compact disc jacket containing 11 compact discs of a value of about $110.00, 10 additional compact discs of a value of about $100.00, U.S. and German currency totaling approximately $20.00, and 1 box of Chinese stress balls of some value, the personal property of another.”  The specification was amended to reflect a larceny of “U.S. and German currency totaling approximately $20.00, and 1 box of Chinese stress balls of some value, the personal property of another.”  Appellant was found guilty of the amended specifications.  
After sentencing, the military judge granted the trial counsel’s motion to consolidate Specifications 1 and 2 of Charge I into the following specification:  
In that Private First Class Jason P. Hayes, U.S. Army, did at Kaiserslautern, Germany, at Rhine Ordnance Barracks, between on or about 24 May 2001 and 25 May 2001, steal one M-40 series protective mask, one protective mask carrier, 4 kevlar helmets, military property of a value of about $700.00, the property of the United States Government; and U.S. and German currency totally [sic] approximately $20.00 and one box of Chinese Balls [sic] of some value, the property of another.  
Trial counsel also moved to dismiss Specification 2.  Appellant did not object to the motions or to the consolidation of the specifications.  

In the SJAR, the SJA advised the convening authority as follows regarding Specification 1: 
Larceny of military property, of a total value of about $5000.00, between on or about 24 May 2001 and 25 May 2001.  Plea:  Guilty.  Finding:  Guilty.  (After sentencing the Military Judge excepted the words and figures “3 M-40 series protective masks, 6 kevlar helmets, 1 Dell laptop computer of a total value of about $5,000.00”  substituting the words and figures “1 M-40 series protective mask, 4 kevlar helmets, 1 Dell laptop computer of a total value of about $700.00.”  Of the excepted words and figures, Not Guilty.  Of the substituted words and figures, Guilty.). 
Regarding Specification 2, the SJA advised the convening authority as follows:  
Larceny of private property of a total value of $210.00, and larceny of U.S. and German currency of a value of $20.00, between on or about 24 May 2001 and 25 May 2001.  Plea:  Guilty.  Finding:  Guilty.  Dismissed by military judge after sentence.  Specification 2 of Charge I was consolidated with Specification 1 of Charge I.  
The advice on the findings was incorrect as to both specifications based on the amendments to the specifications at trial.  
Because the convening authority approved the adjudged sentence without expressly addressing the findings, he implicitly approved the findings as reported in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority's purported approval of the erroneous finding of guilty to portions of Specification 1 of Charge I (i.e., larceny of the Dell computer) is, therefore, error and a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  The SJAR also failed to advise the convening authority that appellant, in Specification 1 of Charge I, stole one protective mask carrier.  In relation to Specification 2 of Charge I, the convening authority was advised that specification had been dismissed by the military judge after sentencing but then was advised that it had been consolidated with Specification 1 of Charge I.  However, the SJAR failed to advise the convening authority which portions of Specification 2 had been consolidated with Specification 1.  Consequently, the larceny of the protective mask carrier of Specification 1 of Charge I and those portions of Specification 2 of Charge I that were consolidated were not approved by the convening authority, although they are reflected as approved in the promulgating order.  

Under such circumstances, we may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the errors in the SJAR rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action. 


We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant did, at Kaiserslautern, Germany, at Rhine Ordnance Barracks, between on or about 24 May 2001 and 25 May 2001, steal one M-40 series protective mask and four kevlar helmets, military property of a total value of more than $100.00, the property of the United States Government.
  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).  

Senior Judge CURRIE and Judge JOHNSON* concur.





FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� Trial defense counsel argued that the restriction of appellant was pretrial punishment under Article 13, UCMJ.  The military judge properly analyzed the defense motion for confinement credit not only under the basis argued by the defense counsel, but also under the guidance of United States v. Mason, 19 M.J. 274 (C.M.A. 1985) (day for day credit given for pretrial restriction equivalent to confinement).   


� The trial defense counsel had an opportunity to bring these matters to the attention of the SJA.  See R.C.M. 1106(f)(4). 


�  In light of our disposition of the case, we have corrected the alleged error in the promulgating order noted by appellant.  





*Judge Johnson took final action prior to his reassignment.
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