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MEMORANDUM OPINION
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STOCKEL, Judge:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of signing a false official statement, willful destruction of military property, wrongful distribution of a controlled substance, wrongful use of controlled substances (two specifications), and wrongful possession of a controlled substance, in violation of Articles 107, 108, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 908, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for three months.
In this Article 66, UCMJ, appeal, appellant asserts, and we agree, that the military judge failed to elicit a sufficient factual basis supporting appellant’s plea to multiple uses of marijuana between on or about 5 March 2002 and on or about 22 April 2002.(  We will provide relief in our decretal paragraph.

BACKGROUND

Appellant was charged with wrongful use of marijuana, on divers occasions, between on or about 5 March 2002 and on or about 22 April 2002.  The military judge stated that the first element of this offense was, “that at or near Fort Bragg, North Carolina, between 5 March 2002 and 22 April 2002, you wrongfully used marijuana.  The elements of wrongful use are that, at [sic] these periods of time, you did in fact use marijuana.”  Notably missing from the military judge’s explanation of the element is that appellant’s conduct occurred “on divers occasions.”  Moreover, the military judge failed to elicit a factual basis that appellant wrongfully used marijuana on more than one occasion.  Appellant agreed with the military judge that he smoked marijuana when he distributed it to his friends and, later, appellant admitted “between those dates, I had been smoking marijuana, and I came up hot on a piss test.”  This is the extent of the providence inquiry. 
DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will overturn a military judge’s acceptance of a guilty plea only if the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)); United States v. Bickley, 50 M.J. 93, 94 (C.A.A.F. 1999). Before accepting a plea of guilty, a military judge must conduct a thorough inquiry to ensure the accused understands the meaning and effect of the plea, that he enters it voluntarily, and that he is, in fact, guilty of the offense.  To find a plea of guilty to be knowing and voluntary, the record of trial “must reflect” that the elements of “each offense charged have been explained to the accused” by the military judge.  United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  R.C.M. 910(c)(1).  If the military judge fails to do so, he commits reversible error, unless “it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.” United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992).  Rather than focusing on a technical listing of the elements of an offense, this Court looks at the context of the entire record to determine whether an accused is aware of the elements, either explicitly or inferentially.  Id.; United States v. Pretlow, 13 M.J. 85, 88 (C.M.A. 1982); United States v. Kilgore, 21 U.S.C.M.A. 35, 37, 44 C.M.R. 89, 91 (1971).  Additionally, the military judge must elicit a factual basis for the offense from the accused, and ensure that the accused fully understands the nature of the offense to which he is pleading guilty.  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997) (citing United States v. Davenport, 9 M.J. 364, 366; United States v. Care, 18 U.S.C.M.A. at 541, 40 C.M.R. at 253).  In this case, the military judge failed to both explain an element of the offense (on divers occasions) and elicit a factual basis that appellant’s criminal conduct occurred on more than one occasion.

DECISION

Accordingly, the court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant, did, at or near Fort Bragg, North Carolina, between on or about 5 March 2002 and on or about 22 April 2002, wrongfully use marijuana, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.
Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986), the Court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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Clerk of Court

( Additionally, appellate defense counsel asserts that the military judge erred in accepting appellant’s plea of guilty to his use of cocaine because the military judge failed to resolve an inconsistency raised during the providence inquiry (Specification 3, Charge I).  Specifically, appellate defense counsel asserts that a positive urinalysis for cocaine, which occurred two days after the charged period, sets up an inconsistency in appellant’s plea.  This argument is without merit, as appellant referred to the positive urinalysis to demonstrate that he was sure he used cocaine within the charged period.  Further, appellate defense counsel asserts that the military judge failed to resolve the inconsistency raised by the nature of the falsity as charged in The Specification of Charge II.  Although neither a model specification nor a model providence inquiry, appellant did not challenge this specification at trial, pleaded guilty, had a pretrial agreement, satisfactorily completed the providence inquiry (including admitting that he lied to his company commander with an intent to deceive), and suffered no demonstrable prejudice.  See United States v. Brecheen, 27 M.J. 67, 68 (C.M.A. 1988).  If a specification informs an accused of the offense against which he must defend and bars a future prosecution for the same offense, the specification is sufficient.  See United States v. Sell, 3 U.S.C.M.A. 202, 206, 11 C.M.R. 202, 206 (C.M.A. 1953); United States v. Schwarz, 15 M.J. 109, 111 (C.M.A. 1983).  Accordingly, this assertion of error is also without merit. 
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