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HARVEY, Senior Judge:

On 1 May 2002, a general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of making a false official statement, consensual sodomy, and adultery, in violation of Articles 107, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 925, and 934 [hereinafter UCMJ].  The court-martial sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $1,105.50
 pay per month for six months, and reduction to Private E1.  The convening authority disapproved the finding of guilty of Charge II and its Specification (making a false official statement) and dismissed Charge II and its Specification.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The convening authority waived forfeitures for six months beginning the date of initial action, 17 September 2002.
  The case is before the court for review under Article 66, UCMJ.


We agree with appellate counsel that a new SJAR and convening authority’s initial action is required.  We will order a new SJAR and initial action in our decretal paragraph.
  

The SJAR recommended that the convening authority set aside and dismiss Charge II and its Specification without providing a rationale for doing so or advising the convening authority of the necessity to reassess the sentence should he dismiss Charge II and its Specification.  Trial defense counsel submitted matters under R.C.M. 1105, urging the convening authority to dismiss Charge II and its Specification because the members substantially changed the nature of Charge II and its Specification by making findings with exceptions and substitutions.  See R.C.M. 918(a)(1).
  In the addendum to the SJAR, the SJA again recommended that the convening authority dismiss Charge II and its Specification without explaining why the convening authority should set aside Charge II and its Specification.  The SJA’s addendum did not mention the requirement to reassess the sentence should the convening authority set aside Charge II and its Specification.  The convening authority dismissed Charge II and its Specification, but did not indicate that he reassessed the sentence.  

We find that the SJA, in the addendum to the SJAR, failed to “properly advise[] the convening authority as to the appropriate legal standard to apply in reassessing the sentence in light of his disapproval of the [findings of guilty to Charge II and its Specification].”  United States v. Reed, 33 M.J. 98, 99 (C.M.A. 1991).  When a SJA concludes that an error occurred at trial and recommends curative action, he or she must ensure that the convening authority understands the distinction between curing any effect that the error may have had on the sentencing authority, and “determining anew the appropriateness of the adjudged sentence.”  Id. at 100.  As in Reed, here the SJA “failed to furnish the convening authority with any analytical method concerning how to adjust the sentence in light of the error—or, for that matter, concerning how the staff judge advocate arrived at his recommended adjustment.”  Id. at 99. 
The initial action of the convening authority, dated 17 September 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR
 and initial action
 by the same or a different convening authority in accordance with the guidance in this opinion, United States v. Reed, supra, and Article 60(c)-(e), UCMJ.

Judge SCHENCK concurs.

BARTO, Judge, concurring in the result.

I concur that a new staff judge advocate’s recommendation and a new initial action by the convening authority are appropriate in light of the government’s concession.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The pay of a Private E1 at the time of appellant’s trial was $1,105.50 per month.  


� The members recommended that six months of appellant’s forfeitures be provided to appellant’s dependents (R. 1128).  There is no request for deferment of forfeitures in the record of trial, nor is deferment of forfeitures mentioned in the staff judge advocate’s (SJA) post-trial recommendation (SJAR), defense submission to the convening authority under Rule for Courts-Martial [hereinafter R.C.M.] 1105, or in the addendum to the SJAR.





� Appellate defense counsel raised three other assignments of error, and appellant submitted matters for the court’s consideration pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  In light of our agreement with the parties that a new SJAR and initial action is necessary, these assignments of error and appellant’s Grostefon submission are not ripe for disposition at this time.





� We agree with trial defense counsel’s rationale for seeking dismissal of Charge II and its Specification, and that the convening authority acted appropriately in dismissing Charge II and its Specification.  


� The addendum to the SJAR incorrectly states that enclosure four is “Memo from Accused.”  There are two memoranda from appellant at enclosure four.  But the page count of twenty-one for the defense R.C.M. 1105 submission, in paragraph four of the addendum to the SJAR is accurate.


   


� With appellant’s consent and in light of the members’ recommendation, the convening authority should consider retroactive waiver of automatic forfeitures resulting from appellant’s court-martial.  See United States v. Lajaunie, 60 M.J. 280, 281 (C.A.A.F. 2004) (explaining requirement to disapprove adjudged forfeitures if forfeitures are also waived); United States v. Emminizer, 56 M.J. 441, (C.A.A.F. 2002) (explaining deferment and waiver of forfeitures); United States v. Paz-Medina, 56 M.J. 501, 504 n.10 (Army Ct. Crim. App. 2001) (citing United States v. Nicholson, 55 M.J. 551, 552 n.4 (Army Ct. Crim. App. 2001)) (stating “that the convening authority could retroactively waive appellant’s automatic forfeitures to the benefit of his family.”).
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