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BOOTH, Judge:(
A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of conspiring to alter a public document, making a false official statement (two specifications), larceny of over $500.00 in government property, and altering a public document, in violation of Articles 81, 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, and reduction to Private E1.  The convening authority approved the adjudged sentence, but waived automatic forfeitures of pay and allowances from 7 November 2002 until action.
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant raises two issues worthy of discussion, but no relief:  (1) whether the military judge’s admission of pretrial statements from appellant’s wife, Ms. Thomas, to appellant violated the Confrontation Clause of the Sixth Amendment to the United States Constitution and the prohibition against hearsay; and (2) whether the evidence is factually and legally sufficient to support one of the convictions for making a false official statement.  
FACTS
Appellant participated in two distinct fraud schemes:  (1) a basic allowance for housing (BAH) scheme by which he falsely claimed that his wife was living in California when she was, in fact, living in Bainbridge, Georgia,** and (2) a scheme to alter and raise his general technical (GT) score in his enlisted records brief.  Appellant paid a conspirator $60.00 to have a third party alter his GT score.  After the GT score was altered, appellant reconsidered this action and asked another accomplice to remove the alteration. 
During the investigation into appellant’s BAH fraud, Criminal Investigation Command Special Agent Teabot contacted Investigator Williams, who worked with the Decatur County Sheriff’s Office in Bainbridge, Georgia, and asked him to interview Ms. Thomas.  Investigator Williams and fellow investigator, Robert Brice, went to Ms. Thomas’ apartment in Bainbridge, but a woman who answered their knock said that Ms. Thomas was not there.  On 10 July 2002, Ms. Thomas agreed to an interview at the sheriff’s office.  Investigators Williams and Brice took Ms. Thomas to a closed interview room.  Ms. Thomas appeared to be calm; she was not “overly nervous.”  Investigator Williams advised her of her rights under Miranda v. Arizona, 384 U.S. 436 (1966), and stated he wanted to discuss her whereabouts for the last twelve months and whether appellant had given her any money for housing.  Ms. Thomas initially agreed to talk and she said that she had been a dancer in California.  She could not, however, document that she had lived there.  Ms. Thomas then invoked her right against self-incrimination and said that she did not want to talk to the agents.  The agents ended the interview.
Investigator Williams left the interview room to turn off a videotape machine.  He returned to the room to tell Ms. Thomas that she was free to leave.  Ms. Thomas’ cell phone rang while she was still in the interview room with Investigator Williams.  Ms. Thomas answered the phone.  Investigator Williams heard the following exchange.  Appellant, whose voice was positively identified later, asked, “What do they want to talk to you about?”  Ms. Thomas, who became “upset” at the person on the phone, replied, “About the money you’ve been getting, Wayne.”  Appellant then said, “Don’t be talking to them.”  Ms. Thomas replied, “You said I couldn’t go to jail for this.   I can go to jail for this.  I ain’t getting in trouble for you.”  The conversation ended.  According to Investigator Williams, Ms. Thomas appeared to be angry with appellant; the tone of her voice was higher with him than it was with the agents during the interview.  
The military judge admitted Ms. Thomas’ statements during the phone call as (1) “excited utterances” under Military Rule of Evidence [hereinafter Mil. R. Evid.] 803(2) because she was under the influence of a startling event, and (2) under the residual hearsay provision of Mil. R. Evid. 807 because the statements had circumstantial guarantees of trustworthiness similar to declarations against penal interest.  The military judge admitted appellant’s statements during the phone conversation as admissions under Mil. R. Evid. 801(d)(2)(A).  Later, the military judge made additional findings, including a finding that Ms. Thomas’ statements were spontaneous and not the result of police interrogation.  The military judge did not admit Ms. Thomas’ statements to show her state of mind under Mil. R. Evid. 803(3).    

DISCUSSION
I.  Admission of Ms. Thomas’ Statements
We must decide whether the admission of Ms. Thomas’ statements satisfied the Confrontation Clause and the rules on hearsay.  These questions are independent but related.  The statements had to meet both requirements.  We review a military judge’s decision admitting evidence for an abuse of discretion.  His factual findings are reviewed for clear error; his rulings of law are reviewed de novo.  United States  v. Gardinier,  63 M.J. 531, 538 (Army Ct. Crim. App. 2006), pet. granted, 64 M.J. 198 (C.A.A.F. 2006). 

In Crawford v. Washington, 541 U.S. 36 (2004), the Supreme Court held that an out-of-court statement by a witness that is testimonial in nature violates the Confrontation Clause.  The Supreme Court did not define the term “testimonial” comprehensively but it stated the term includes “prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.”  Id. at 68.  It also did not define “police interrogation,” stating only that it was using “interrogation” in a colloquial sense.  Id. at 53 n.4.  On the other hand, the Court stated that “testimonial” would probably not include a “casual remark to an acquaintance” or an “offhand, overheard remark.”  Id. at 51.  Applying its rule, the Court held that the defendant’s wife’s statement implicating her husband to the police during “structured police questioning” was barred by the Confrontation Clause.  Id. at 53 n.4.
Police officers do not interrogate a person when they simply overhear and then record a suspect’s statement to a third party at the police station.  See Arizona v. Mauro, 481 U.S. 520 (1987).  In Mauro, the police allowed a suspect in their custody who had earlier invoked his Miranda rights to speak to his wife in the presence of another officer.  The suspect made statements to his wife that were subsequently admitted into evidence against him.  The Supreme Court upheld the admission of the statements on the ground that there was no police interrogation. The Court emphasized that the police did not question the suspect in any way and did not use the suspect’s wife as a psychological ploy to persuade the suspect to confess.  Similarly, in Kuhlmann v. Wilson, 477 U.S. 436 (1986), the Court held that the government did not violate a suspect’s Sixth Amendment right to counsel when it obtained the suspect’s statements by an informant who simply listened to the suspect but who did not question him in any way.  
We find Mauro and Wilson instructive here.  Ms. Thomas’ statements to appellant were a spontaneous reaction to his phone call, not the product of police interrogation.  Just before appellant’s call, Ms. Thomas stopped Investigator Williams’ attempted interrogation by invoking her Miranda rights and refusing to discuss the crimes with him.  Investigator Williams honored her request by leaving the room to turn off a recording machine.  Investigator Williams returned to the interrogation room simply to tell Ms. Thomas that she was free to go when he overheard her conversation with appellant.  Investigator Williams did not question Ms. Thomas or pressure her to talk to appellant.  Ms. Thomas’ spontaneous, angry conversation with appellant was the antithesis of a “solemn declaration,” Crawford, 541 U.S. at 51, that is barred by the Confrontation Clause.
We also conclude that Ms. Thomas’ statements to appellant were properly admitted as excited utterances under Mil. R. Evid. 803(2) and satisfy the requirements of reliability under the Confrontation Clause.  See White v. Illinois, 502 U.S. 346 (1992).  Military Rule of Evidence 803(2) authorizes the admission of a statement “relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.”  See Gardinier, 63 M.J. at 545 n.13.  Appellant’s phone call to Ms. Thomas was a startling event.  Ms. Thomas was in a police station faced with the realization that she could possibly go to jail when she took the call, she became upset when she recognized appellant’s voice, she may have gotten out of her chair, and she angrily denounced appellant for telling her that she could not go to jail.  See United States v. Brown, 441 F.3d 1330, 1359 (11th Cir. 2006).  Ms. Thomas’ statements were made immediately after answering appellant’s call, were made while she was under the stress of the call, and directly responded to appellant’s inquiry.
Moreover, even if Ms. Thomas’ statements violated the Confrontation Clause or the prohibition against hearsay, the error was harmless beyond a reasonable doubt.  See United States v. Simmons, 59 M.J. 485, 489 (C.A.A.F. 2004).  Appellant’s side of the phone conversation with Ms. Thomas was as incriminating as Ms. Thomas’ side.  Just as Ms. Thomas’ statements that appellant was receiving “money” implied that appellant had discussed the BAH scheme with her and her statement that he had told her that she could not go to jail was evidence of his consciousness of guilt, appellant’s question to Ms. Thomas about the subject of the interrogation and his order to her not to speak to the police demonstrated his awareness that his scheme was illegal.  Moreover, because appellant’s side of the conversation was properly admitted as a party-admission, the military judge could have admitted Ms. Thomas’ side of the conversation for the limited, non-hearsay purpose of putting his statements into context.  See United States v. Woods, 301 F.3d 556, 561 (7th Cir. 2002).
Finally, this was a court-martial by military judge alone.  A judge is trained to evaluate evidence and to draw only proper inferences from evidence that is admitted for limited purposes.  We are confident that the military judge based his verdict on the BAH fraud offenses on the evidence that appellant had defrauded the government by falsely claiming that his wife resided in California instead of Georgia to draw the higher BAH rate and gave no significant weight to Ms. Thomas’ angry statements to appellant during their brief telephone conversation. 

II.  Sufficiency of the Evidence for Making a False Statement
Appellant also contends that the evidence is factually and legally insufficient to support his conviction for making a false official statement by signing a fraudulent DA Form 5960 (BAH change form) because the government did not introduce the DA Form 5960 at trial.  Under a legal sufficiency analysis we must determine whether, “[c]onsidering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.”  United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005) (citing Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)).  Under a factual sufficiency analysis, “after weighing the evidence of record and making allowances for not having personally observed the witnesses, we [must be personally] convinced of appellant’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  
Under either analysis, appellant’s claim lacks merit.  The government introduced appellant’s pretrial statement that he had submitted a DA Form 5960 twice because the first one was lost.  Sergeant First Class Crews, a noncommissioned officer from the finance office, testified that a BAH change could not be made without the soldier’s submission of a DA Form 5960, that appellant’s records showed a BAH change, but that no record of appellant’s DA Form 5960 that caused that change was found in the unit’s records.  Appellant’s admission and the independent evidence that appellant received money at the California rate as a result of the BAH change adequately supports his conviction.
CONCLUSION


The findings of guilty and the sentence are affirmed.

Senior Judge MAHER and Judge HOLDEN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( Judge Booth took final action in this case prior to his release from active duty.





** California has a significantly higher BAH rate than Georgia.
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