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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of unpremeditated murder [hereinafter murder], assault, assault upon a child under the age of sixteen, and obstructing justice (two specifications), in violation of Articles 118, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 918, 928, and 934 [hereinafter UCMJ].   The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty-seven years, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was credited with 277 days credit towards confinement.

In his Article 66, UCMJ, appeal, appellant asserts that the evidence is factually insufficient to support the findings of guilty to murder, assault of a child under the age of sixteen, or obstruction of justice because the only evidence that appellant committed these crimes was the unreliable and self-serving testimony of appellant’s wife.  We have considered the record of trial, appellant’s assignment of error, the government’s reply, the matters appellant raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and oral argument.  Although we find no merit in appellant’s argument, his claim regarding the finding of guilty to murder warrants discussion. 

FACTS

We find the following as a matter of fact:  In February 2000, appellant went on emergency leave to Puerto Rico.  While there, he took custody of the murder victim, Angel.  Appellant’s wife, Edca Flores, was displeased with appellant’s failure to discuss that decision with her.  Appellant returned to Fort Drum with Angel on or about 20 February 2000.  


On 21 August 2000, appellant lived in government quarters with his wife, Mrs. Flores’ daughter, Neshca (age five), their son, Enrique, Jr. (age three), and Angel (age seven).  At approximately 2030, appellant brought Angel to the on-post Urgent Care Center (UCC).  According to UCC personnel, Angel appeared to be unconscious and lifeless, and had the pallor of a dead person—cold, yellow skin and stiff limbs.  Angel was taken into the cardiac room where medical personnel attempted to find signs of life and to resuscitate him.  Their efforts to resuscitate Angel were unsuccessful and Angel was pronounced dead at 2102.   
On 23 August 2000, Doctor (Major) Steven Campman, Deputy Medical Examiner, conducted an autopsy on Angel’s body.  Doctor Campman opined that:

[Angel] died as the result of the Battered Child Syndrome – a set of injuries that are characteristic of physical abuse.  He died with multiple blunt-force injuries of virtually every major body surface, including severe injuries of his head and brain, whip marks that are ‘classic’ for those left by an electric cord, and multiple contusions (bruises) that are usual for those left by fists and by slapping.  He also had a recent scald burn over most of the left side of his head.  His arm bore numerous scars and abrasions that are typical for those left by fingernails after a forceful ‘grab’ (repeated) and there were scarred whip injuries of one lower extremity as well.  The physical abuse he suffered was repeated as evidenced by the old and new bruises of his scalp and other body surfaces, and the new and scarred whip marks of his body.  The injuries of his head indicate sufficient force to be fatal; and there is also strong evidence that he was suffocated (abrasions and contusions of the lips and oral mucosa, and conjunctival and periorbital petechiae).  These injures are not accidental and the constellation of the injuries is referred to as the ‘Battered Child Syndrome.’     

Doctor Campman further noted contusions on the right and left sides of Angel’s face that were consistent with being caused by knuckles.  At the time of Angel’s death, Mrs. Flores was five months pregnant, had experienced one bleeding episode, and was asthmatic.  Appellant was an Olympic boxer who placed fourth in his weight class in the 1996 Olympic Games.

DISCUSSION


“The test for factual sufficiency ‘is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,’ the court is ‘convinced of the accused’s guilt beyond a reasonable doubt.’”  United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000) (quoting United States v. Turner, 24 M.J. 324, 325 (C.M.A. 1987)).  The standard of review for questions of factual sufficiency is de novo.  Ryder v. United States, 515 U.S. 177, 187 (1995); United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  Accordingly, the issue before us is whether this court is convinced beyond a reasonable doubt that appellant inflicted the injuries that caused Angel’s death.(  

When this court undertakes the appraisal of a witness’ credibility, we have the same opportunity as the fact-finders to examine bias, prior inconsistent statements, ability to observe and recall, character and reputation for truthfulness, and other matters.  We are at a disadvantage only in that we do not share the trial court’s ability to observe the witness’ demeanor.  Article 66(c), UCMJ, reminds us to recognize that the trial court saw and heard the witnesses.  Washington, 57 M.J. at 399.  Like the fact-finder at trial, when this court weighs the credibility of witnesses, we determine whether discrepancies in the witness’ testimony resulted from an innocent mistake, including lapses in memory, or a deliberate lie.   We also consider the extent to which the witness is either supported or contradicted by other evidence, and how the verdict might personally affect the witness.  Based upon our review of the record, we find Mrs. Flores’ testimony credible.    


In this case, two adults were present in the household when Angel was fatally injured—appellant and his wife.  The defense theory at trial was that Mrs. Flores was the abuser who inflicted the fatal blows and appellant was merely protecting his pregnant wife.  To support its theory, the defense paraded a number of witnesses to attack Mrs. Flores’ credibility.  The defense witnesses’ testimony regarding the purported abuse Mrs. Flores inflicted on Angel was confusing, replete with inconsistencies, contradicted by other evidence, and demonstrated a bias to prevaricate. 


At trial, Mrs. Flores testified under a grant of testimonial immunity from both the Department of Justice and the State of New York.  She testified that around 0500 on 21 August 2000, Angel was moaning because he had urinated in bed.  Since appellant had to get up for physical training (PT), he told Mrs. Flores that he would attend to Angel.  Mrs. Flores stated that she heard the appellant 

yelling at [Angel] and telling him that he was tired of that, that he was so—he had so much stress.  And, then the next thing—I just hear him saying that why he didn’t answer him, if he was deaf, that he always playing the same game with him and that he had to respect him, that he was the adult in the house and they were the children.  And, the next thing, I just saw him walking by holding Angel by his arm taking him to the bathroom.  And, then I hear when he turned on the shower and he keep yelling at him.  

Afterwards, appellant sent Angel to his room and he left for PT.  


Later that morning, Angel urinated in his pants.  Mrs. Flores telephoned the local Department of Social Services (DSS) to find out how she could have Angel returned to Puerto Rico.  Angel overheard the phone conversation and began throwing items all around the house.  Mrs. Flores explained that she called the DSS because she planned to leave her husband and she did not want to leave Angel in her husband’s care.


When appellant returned home for lunch, Mrs. Flores told him that she called DSS and Angel’s reaction.  Appellant had no reaction to this information.  He then asked his wife what she planned to make for dinner, which she replied fried chicken with fries.  Mrs. Flores testified that appellant went into a rage, stating that she knew that he was overweight and that he was on a diet, and he used words and phrases like “fucking worthless bitch; you’re stupid; you’re a whore; you don’t know to do anything right; you’re like trash; that he didn’t [know] why he was with me; that I couldn’t do anything right—[.]” 

Appellant returned home from duty at approximately 1645.  After briefly talking to the children, he went outside and just sat in the driver’s seat of his van until approximately 1800.  Then appellant came in, Mrs. Flores fixed his dinner plate, and he went to the master bedroom to eat and watch television.  After Angel ate, he told Mrs. Flores that he needed to use the bathroom.  For the third time that day, Angel urinated on himself.  


At this point, Mrs. Flores testified that appellant came out of the master bedroom “really mad,” grabbed Angel, cussed at him, and took him into the kids’ room.  When Mrs. Flores approached the kids’ room, appellant told her to mind her own business, “that he knew how to handle things, that they were his kids and he [could] do whatever he wanted with them.”  Mrs. Flores heard Angel whining and appellant yelling at him to “shut up.”  As appellant opened the door to the bedroom, it slammed against the wall.  Appellant then dragged Angel to the bathroom.  Mrs. Flores testified she heard appellant telling Angel that he had to “learn how to listen.”  Appellant said that “if the cold water didn’t make [Angel] listen, the hot water probably would.”  Mrs. Flores went to the bathroom.  She saw appellant “hitting,” “punching,” and “pushing” Angel in the bathtub.  Mrs. Flores thought Angel was fighting back, which seemed to make appellant “mad[der] and mad[der].”  Mrs. Flores described the blows to Angel as, “[appellant] was hitting with open hands, closed hand[s].  He was throwing punches like he was out of control.”  Appellant kept yelling that because Angel did not listen, he was going to use hot water on him.  She saw appellant turn the shower knob, put his leg in the bathtub, and lift Angel up to the showerhead.  Mrs. Flores stated that she saw Angel fighting and kicking—trying to get away from appellant.  Mrs. Flores did not intervene and left Angel and appellant alone in the bathroom.  

Mrs. Flores testified that appellant yelled for her and said that Angel fainted.  Angel was wrapped in a towel and barely breathing.  Mrs. Flores ran to get a nebulizer, added saline solution and Intal to it, and applied the nebulizer to Angel.  Appellant then wrapped Angel in a comforter and tried to give him warm milk.  It “just fell from [Angel’s] mouth.”  Appellant dressed Angel, applied cardiopulmonary resuscitation, and took him to the UCC.  


In reaching our decision, we are fully aware of some inconsistencies in Mrs. Flores’ testimony and the challenges to her veracity.  Mrs. Flores, however, was subjected to rigorous cross-examination, admitted to lying in sworn statements to the Criminal Investigation Command (CID), and offered unrebutted testimony regarding the fatal blows—which was consistent with the physical evidence presented in the autopsy report.  Additionally, other government evidence corroborated significant portions of Mrs. Flores’ testimony.  

Accordingly, we are convinced, beyond a reasonable doubt, that appellant is guilty of murder. 
Petition for New Trial

Under Article 73, UCMJ, appellant petitions for a new trial, based on the grounds of newly discovered evidence.  Specifically, appellant draws our attention to an annotation contained in a supplemental CID report completed on 16 May 2002, approximately one year after appellant’s court-martial.  The annotation references a local police report in which Mrs. Flores is listed as a subject because her tissue was discovered under Angel’s nails.  Appellant offers no further basis to support his petition, but urges this court to order an additional investigation in accordance with Rule for Courts-Martial 1210(g)(1).

Article 73, UCMJ, allows an accused to petition for a new trial “on the grounds of newly discovered evidence or fraud on the court.”  Rule for Courts-Martial 1210(f)(2) states:  
A new trial shall not be granted on the grounds of newly discovered evidence unless the petition shows that:

    (A)  The evidence was discovered after the trial;
    (B)  The evidence is not such that it would have been discovered by the petitioner at the time of trial in the exercise of due diligence; and
    (C)  The newly discovered evidence, if considered by a court-martial in the light of all other pertinent evidence, would probably produce a substantially more favorable result for the accused.  
In this case, appellant fails to demonstrate the existence of any newly discovered evidence.  First, the U.S. Army Criminal Investigation Laboratory examination showed that there was insufficient deoxyribonucleic acid (DNA) found under Angel’s fingernails to conduct any DNA analysis.  Second, the New York State Police, which participated in the murder investigation, never retained custody of any physical evidence.  Third, no further tests on Angel’s fingernail clippings were conducted.  In sum, the record demonstrates that the annotation in the supplemental CID report is mistaken. 

DECISION


For the foregoing reasons, the Petition for a New Trial is denied.  The findings of guilty and the sentence are affirmed.  The appellant will be credited with one additional day of confinement credit for a total of 278 days of confinement credit against the sentence to confinement.


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The elements for murder are:  (1) that Angel is dead; (2) that Angel’s death resulted from appellant striking Angel in the head with appellant’s hands, fists, or other blunt objects; (3) that the killing was unlawful; and (4) that, at the time of the killing, appellant had the intent to kill or inflict great bodily harm upon Angel.
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