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MEMORANDUM OPINION
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STOCKEL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of sodomy with a child under the age of twelve and indecent acts with a child, in violation of Articles 125 and 134, Uniform Code of Military Justice 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for four years, and reduction to Private E1.  

The case is before this court for review pursuant to Article 66, UCMJ.  In his assignment of error, the appellant asserts that his opportunity for clemency by the convening authority was prejudiced by numerous errors in the staff judge advocate’s post-trial recommendation (SJAR).  We find that the SJAR’s failure to include the clemency recommendation constituted prejudicial error, and we will provide relief in the decretal paragraph.  Our holding obviates the need to address the remaining errors in the SJAR or the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

BACKGROUND

At the time of trial, the appellant had over eighteen years of service.  After announcing the sentence, the military judge stated:

The court specifically recommends to the General Court-Martial Convening Authority that he take all actions within his ability to ensure maximum financial support is provided to [appellant’s wife] for the care and benefit of [appellant’s daughter and son].  The court also specifically recommends that the General Court-Martial Convening Authority suspend so much of the adjudged sentence as it extends to a discharge from the service with a bad conduct discharge.

(R. at 209.)  The undated SJAR failed to mention the military judge’s comprehensive clemency recommendation.  

DISCUSSION

Under the facts of this case, we find that the failure to advise the convening authority of the military judge’s recommendation to suspend the bad-conduct discharge was materially prejudicial to the appellant’s substantial rights for clemency consideration.  UCMJ art. 59(a); see United States v. Wheelus, 49 M.J. 283 (1998).  The SJAR is specifically required to include a “recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  Rule for Courts-Martial 1106(d)(3)(B).  Our superior court has consistently held that an appellant’s “best hope for sentence relief” is with the convening authority.  United States v. Jones, 36 M.J. 438, 439 (C.M.A. 1993) (quoting United States v. Bono, 26 M.J. 240, 243, n.3 (C.M.A. 1988)); see also Wheelus, 49 M.J. at 287; United States v. Lee, 50 M.J. 296, 297 (1999).  A punitive discharge alone would have the effect of depriving the appellant, a noncommissioned officer with eighteen-plus years of creditable service, of a cumulatively huge sum of pension money.  

DECISION

The action of the convening authority, dated 21 April 2000, is set aside.  The record will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.


Senior Judge CHAPMAN and Judge CARTER concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court
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