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BROWN, Judge:

A general court-martial composed of officer members convicted the appellant, contrary to his pleas, of rape and assault consummated by a battery,
 in violation of Articles 120 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for twenty years.  The appellant received 135 days of pretrial confinement credit.

This case is before the court for review pursuant to Article 66, UCMJ.  We have examined the record of trial, considered the parties’ briefs, and heard oral arguments of the parties.  We have also considered the extensive matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Although none of the appellant’s five assignments of error or Grostefon matters merit relief, one assignment of error merits detailed discussion.  

In his first assignment of error, the appellant alleges that his two detailed trial defense counsel provided ineffective representation in two respects.  First, the appellant alleges that, during trial, he informed his trial defense counsel that the appellant wanted to be represented by a civilian counsel, Mr. David Court, whom he had previously retained for consultation purposes only.  The appellant alleges that his trial defense counsel refused to inform the military judge of the appellant’s wishes and refused to request a continuance for the purpose of securing civilian counsel’s representation at trial.  Second, the appellant alleges, with some specificity, that his trial defense counsel otherwise ineffectively represented him at trial.   

We have also considered two Petitions for Extraordinary Relief in the Nature of a Writ of Habeas Corpus with supporting briefs [hereinafter Petitions] filed pro se by the appellant/petitioner on 16 January 2001; the supplemental brief to those Petitions filed on 25 July 2001; and a Request for a Legal Opinion Through an Error Coram Nobis [hereinafter Request for a Legal Opinion] filed on 4 September 2001 (including the corrected copy of same filed on 10 September 2001).  The two Petitions and the Request for a Legal Opinion are DENIED.  

I.  BACKGROUND

The appellant’s convictions involve the rape of and assault on a sixteen-year-old girl in his barracks room on Conn Barracks, Schweinfurt, Germany, on or about 15 September 1997.  Although we find it unnecessary to provide further details about these offenses, a brief procedural history of the appellant’s case is necessary to provide background and context to the appellant’s ineffective assistance of counsel claim.

A.  Pretrial and Trial Procedural History

The appellant was apprehended on 16 September 1997, and the command ordered him into pretrial confinement that day.  After charges and additional charges were sworn against the appellant, an investigating officer (IO) conducted a hearing pursuant to Article 32, UCMJ.  The IO completed his report on 15 November 1997.  Based on the recommendation of his staff judge advocate,
 the convening authority referred the charges, additional charges, and their respective specifications to a general court-martial on 2 December 1997.  On 9 December 1997, a military judge arraigned the appellant on all referred charges.  Significant to later proceedings in this case, the arraignment included charges of fraudulent enlistment and indecent acts upon a child under the age of sixteen years of age (two specifications—each involving one of the appellant’s stepdaughters), in violation of Articles 83 and 134, UCMJ.

During the 9 December 1997 court-martial session, the military judge advised the appellant of his right to counsel.  The appellant elected to be represented by Major (MAJ) S and Captain (CPT) M,
 with the former serving as lead counsel.  The next court-martial sessions, dealing primarily with motions and discovery matters, were held on 18 and 19 December 1997.  A second military judge presided over these and all subsequent court-martial sessions.  At the 18 December 1997 session, the appellant affirmed his desire to be represented by MAJ S and CPT M.  At the next court-martial session on 26 January 1998, which also dealt with several motions, the appellant again affirmed his desire to be represented by MAJ S and CPT M.  

In a key ruling on 26 January 1998, the military judge granted a defense motion to sever the fraudulent enlistment and indecent act charges [hereinafter severed charges] from the remainder of the charged offenses [hereinafter remaining charges].  The military judge, anticipating a trial ending no later than 28 January on the remaining charges, set a 29 January 1998 trial date
 for the severed charges.  After several brief Article 39(a), UCMJ, sessions on 27 January 1998, the court-martial panel heard evidence on the remaining charges on 27 and 28 January 1998 and convicted and sentenced the appellant on 28 January 1998.

Just prior to the panel’s announcement of the appellant’s sentence, the military judge ascertained that the appellant had been advised of his post-trial and appellate rights.  The written advisement was signed and dated by the appellant on 28 January 1998.  On the advisement, the appellant indicated that he wanted a copy of the record of trial (ROT) to be served on both himself and MAJ S.  On the record, the appellant stated that his trial defense counsel explained the appellant’s post-trial and appellate rights “in detail.”  Also on the record, the military judge established that MAJ S would be responsible for post-trial actions and would be served with the staff judge advocate’s post-trial recommendation (SJAR).  Thus ended the appellant’s first court-martial [hereinafter Byington I]—the subject of this appeal.       

B.  Submission of Clemency Matters

After service of the SJAR pursuant to R.C.M. 1106, the appellant submitted extensive matters to the convening authority pursuant to R.C.M. 1105 and 1106.  In a detailed, seven-page memorandum dated 19 March 1998, MAJ S:  (1) alleged four errors in the SJAR; (2) alleged numerous legal errors regarding the appellant’s court-martial, both prior to trial and at trial; (3) recommended that the convening authority disapprove the findings and sentence based on those legal errors or, in the alternative, disapprove confinement in excess of ten years; and (4) presented clemency issues.  The R.C.M. 1105/1106 submission included six attached letters or memoranda in support of the appellant’s clemency plea.  Each supporting document requested a reduction in the appellant’s sentence to confinement.  None of the supporting documents raised any issue remotely related to the effectiveness of the appellant’s representation by MAJ S and CPT M.

C.  Additional Matters Considered on Appeal


In support of his allegations of ineffective assistance of counsel, the appellant moved the admission of six appellate exhibits—two in the form of affidavits, one in the form of a notarized statement,
 and three miscellaneous documents—to this court.  We granted the admission of five exhibits,
 which we will discuss below.  With the consent of both the appellant and the government, we have attached as an appellate exhibit and have considered a fifteen-page verbatim extract from the ROT of the appellant’s court-martial on the severed charges [hereinafter Byington II],
 which we will discuss below.

1.  The Appellant’s Affidavit

In his affidavit, the appellant averred that prior to the severance of the charges, the appellant “originally retained Mr. David Court to be a consultant to the defense team, since [the appellant] did not have enough money to represent [the appellant] at trial.”  The appellant and Mr. Court agreed that once appellant “got all the money [he] needed,” Mr. Court would be lead counsel on his case.  On 22 January 1998, appellant was to sign a “Fee Agreement” when Mr. Court came to the Mannheim Confinement Facility (where the appellant was held in pretrial confinement).  The two did not meet that day because the appellant was taken outside the facility to have a blood test.  The appellant did speak to Mr. Court by telephone.  They “agreed that [they] would wait until the Article 39[(a)] session on Tuesday 27 January to see if the charges were severed,” and “[a]t that time [the appellant] would tell Major [S] [that the appellant] wanted a continuance so Mr. Court could come on as lead counsel.”  The appellant understood that “[t]his would require a continuance, since Mr. Court would be in Turkey for a trial that week.”  The appellant anticipated only a brief delay because Mr. Court “knew a lot about the case.”    


The appellant thereafter averred that he sent the money to Mr. Court the next day, 23 January 1998.  After the military judge granted the severance motion,
 the appellant “leaned over and told [MAJ S] to request the continuance now, since [the appellant] wanted Mr. Court to be lead counsel on the first case.”  Major S said, “not now,” and indicated that they would “discuss the issue during a recess.”  The appellant further averred that, during the recess, MAJ S became angry with him and that neither MAJ S nor CPT M would ask for the continuance.  The appellant alleged that MAJ S told him that the severance was a major victory, that requesting a continuance on the day of trial would anger the military judge and make matters worse, and that the appellant should not worry because they had a good case.

Finally, the appellant averred that he did not know that he could speak to the military judge and personally request a continuance.  The appellant “figured [that he] was stuck at the time so, out of ignorance, [he] did nothing.”

2.  Statement of Ms. Marion Paetzold


Ms. Paetzold averred in her statement that, as time progressed between the Article 32, UCMJ, investigation and the scheduled trial date, the appellant became increasingly uneasy with MAJ S’s representation of the appellant and more desirous of representation by Mr. Court.  Ms. Paetzold recounted several conversations with the appellant and attached seven letters to her statement that the appellant sent to her while in pretrial confinement.  

In her statement, she asserted that, in a letter dated 21 November 1997, the appellant indicated his desire to have a civilian attorney assist his military attorneys.  Thereafter, in a letter attached to Ms. Paetzold’s statement, the appellant indicated that he contacted David Court and “engaged his services.”  Subsequently, during phone calls with the appellant, he expressed to Ms. Paetzold his desire for Mr. Court to take over his case completely and indicated his discontent with military counsel’s behavior towards him.  She asserted that on or about 20 or 21 December 1997, she visited the appellant in the confinement facility, and they discussed the possibility of Mr. Court “taking over his case altogether and having only him represent his case.”  They also discussed how to raise the money, and Ms. Paetzold promised her support.  The appellant told Ms. Paetzold that he no longer “trusted Major [S] to work for him.”  

Ms. Paetzold indicated in her statement, “I did not doubt for one moment that Mr. Court would accept this case, since shortly afterwards he had already declared himself prepared to undertake the representation, and, because of this the first payments had already been made to him amounting to $2,200 by the beginning of January 1998.”  She further stated that in a letter dated 20 January 1998, the appellant had told her that “the matter was no longer in his hands” and that “Major [S] would remain as his attorney, since he did not have any way to influence the attorney’s [sic] being changed, but that he would feel considerably better with Mr. Court as his attorney than with Major [S].”  Ms. Paetzold stated that the appellant entered into a contract with Mr. Court on 18 February 1998, and Mr. Court represented appellant in Byington II.  Ms. Paetzold also recounted the payments that she made to Mr. Court, which we will discuss below. 

3.  Affidavit of Ms. Susanne Koller
Ms. Koller averred in her affidavit that, at the time of the appellant’s court-martial, she worked as a legal intern
 in the Wuerzburg trial defense service office.  As such, she assisted MAJ S and CPT M in preparing the appellant’s case.  She noted “some unpleasant situations before the trial and [she] heard MAJ [S] yelling at [the appellant] not to tell stories about that night.”  Major [S] “made it clear to [her] that he believed [that the appellant] was guilty.”  She stated that both the appellant and Ms. Paetzold said that the appellant “wanted to hire David Court to represent him in this case”; however, Ms. Paetzold was aware that the appellant “could not get all the money he needed to pay Mr. Court” and that “Mr. Court was in Turkey [on another] case the days of [the appellant’s] trial.”  She had hoped these issues would be resolved before trial.  Ms. Koller reported surprise “when finally MAJ [S] and CPT [M] were the two attorneys representing [the appellant] . . . and [when] there was no delay to wait for [Mr. Court].”

4.  Payments to Mr. Court
The five defense appellate exhibits admitted in this case
 together detail the following payments to Mr. Court:












  Total

Date


Source of Information

Amount 

To Date
12 Dec. 1997
Check from the appellant’s
$1200.00

$1200.00




confinement facility account

23 Jan. 1998 
Approval document from 

$ 700.00

$1900.00

(requested 

confinement facility

14 Jan. 1998) 

01 Feb. 1998

Ms. Paetzold’s statement

$1100.00

$3000.00

(2000 Marks)

25 Feb. 1998

Approval document from 

$ 750.00

$3750.00




confinement facility

08 Mar. 1998
Ms. Paetzold’s statement

$ 750.00

$4500.00

(1395 Marks)

28 May 1998

Ms. Paetzold’s statement

$ 550.00

$5050.00


To summarize, the documents submitted by the appellant reflect payments to Mr. Court totaling $5050.00.  Of that amount, $1200.00 was paid “by the beginning of January 1998.”  A total of $1900.00 was paid to Mr. Court before the appellant’s court-martial in the present case concluded on 28 January 1998.

5.  Excerpt of the Verbatim Transcript in Byington II

As noted earlier, we have taken judicial notice of and have considered, with the consent of the appellant and the government, a fifteen-page excerpt from the ROT in Byington II.  This transcript covers the end of the court-martial session on 29 January 1998 and the beginning of the 9 March 1998 session.  The transcript provides insight into how the military judge was first made aware of the appellant’s desire to be represented by civilian counsel. 

During the first Article 39(a), UCMJ, session in Byington II on 29 January 1998, MAJ S advised the military judge that the appellant “made known to [MAJ S] this morning his request for civilian counsel and [MAJ S] thought it would be best to raise that on the record at this time.” (Emphasis added).  Major S went on to state that he “was informed this morning that [the appellant] would like to retain Mr. Court to represent him.”  (Emphasis added).  Major S believed that the appellant “had discussions with Mr. Court as to this issue.”  The military judge asked the appellant if he “no longer wish[ed] to be represented only by [his] two detailed counsel?”  (Emphasis added).  The appellant responded affirmatively.  

The appellant said that he received “all of the funds” the previous Tuesday (20 January 1998)
 and made a check payable to Mr. Court.  The appellant recounted the difficulty in meeting with Mr. Court the previous week to give him the check.  The appellant stated that he mailed a check to Mr. Court’s office the previous Friday (23 January 1998).
  After a brief discussion of Mr. Court’s case in Turkey, MAJ S stated that he attempted to contact Mr. Court after MAJ S “was notified of this issue this morning at approximately 8:20 [or] 8:25.”  (Emphasis added).  

The appellant, in response to a question from the military judge, indicated that he wanted to keep his two detailed counsel and to “have Mr. Court as the lead counsel.”  The appellant indicated that the appellant believed that he and Mr. Court had worked out the financial arrangements that would cause Mr. Court to be retained in this case (Byington II).  Thereafter, the court recessed so that both sides could consider continuance issues.

After the brief recess, MAJ S noted “for the record that, while not in a representational capacity, Mr. Court has been hired by the [appellant] prior to this date in an advisory capacity to the defense team.”  Although both trial defense counsel had spoken with Mr. Court “on several occasions in that capacity, [Mr. Court did not wish] at that time to enter an appearance in this case.”  Major S understood “that this morning [the appellant] wished to elevate that relationship . . . elevating Mr. Court to [the] status of lead counsel.”  (Emphasis added).  After hearing the position of each party on the continuance issue, the military judge noted that he had no prior “information that . . . Mr. Court’s participation in this case was even contemplated.”  After some discussion about CPT M’s pending duty in another case, MAJ S advised the military judge that Mr. Court would be available the first week in March.  The military judge then, “with reluctance,” continued Byington II until 4 March 1998, with the proviso that Mr. Court would make an appearance on the record on 3 February 1998.

The next Article 39(a), UCMJ, session was called to order on 9 March 1998, with Mr. Court and MAJ S present and CPT M absent.  The appellant affirmed that he was willing to proceed with only Mr. Court and MAJ S present.  The military judge noted for the record that he had received a written notice of Mr. Court’s appearance on 30 January 1998, thereby presumably obviating the need for the court-martial session scheduled for 3 February 1998.  After the military judge established that the appellant still understood his rights to counsel, the appellant elected to be represented by Mr. Court, MAJ S, and CPT M.  After discussing scheduling concerns of both the appellant and the government, the military judge granted the defense request to continue the case until 24 March 1998.  Thereafter, the excerpt from the Byington II transcript ends.   

II.  LAW

A.  The Test for Ineffective Assistance of Counsel


A military accused has the right to effective assistance of counsel during the pretrial, trial, and post-trial stages of his court-martial.  See United States v. Hicks, 47 M.J. 90, 92 (1997); United States v. Clemente, 51 M.J. 547, 550 (Army Ct. Crim. App. 1999) (citations omitted).  The Supreme Court, in Strickland v. Washington, 466 U.S. 668, 687 (1984), established a two-pronged test to determine whether counsel provided ineffective assistance:

First, the [appellant] must show that counsel’s perfor-mance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable. 

Our superior court has adopted the two-pronged test established in Strickland when evaluating claims of ineffective assistance of counsel.  See United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  

A determination of the effectiveness of counsel is a mixed question of law and fact.  See United States v. Wean, 45 M.J. 461, 463 (1997) (citing Strickland, 466 U.S. at 698).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial, are questions of law reviewed de novo.  See Wean, 45 M.J. at 463.

“The burden to establish each Strickland prong is squarely upon the shoulders of an appellant who asserts ineffective assistance of counsel.”  Clemente, 51 M.J. at 550.  “Counsel is presumed competent until proven otherwise.”  United States v. Gibson, 46 M.J. 77, 78 (1997) (citations omitted).  Therefore, an appellant “must first overcome ‘a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance.’”  Clemente, 51 M.J. at 550 (quoting Strickland, 466 U.S. at 689).  “Appellate courts will give due deference to the strategic and tactical decisions made at trial by defense counsel.”  United States v. Brewer, 51 M.J. 542, 544 (Army Ct. Crim. App. 1999), petition denied, 53 M.J. 123 (2000); see also United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993).  Simply put, the appellant must do more than assert that, in hindsight, counsel could have handled matters differently, or even better.  In clearing this high hurdle, the appellant must identify specific errors made by counsel—errors that “were unreasonable under prevailing professional norms.”  Scott, 24 M.J. at 188.  

In part, the appellant alleges that his trial defense counsel were ineffective for failing to introduce the testimony of numerous character witnesses, which the appellant identified for his counsel.  When the claim of ineffective assistance of counsel is based on the “failure to present the testimony of a particular witness, an appellant must specifically allege the precise substance of the witness’ missing testimony.”  Clemente, 51 M.J. at 550-51 (citations omitted).  

If the appellant can satisfy the first Strickland prong, the test for prejudice regarding findings is “‘whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt.’”  Scott, 24 M.J. at 189 (quoting Strickland, 466 U.S. at 695).

When, as here, the appellant submitted an affidavit supporting his allegations of ineffective assistance of counsel, we must determine whether the claims of ineffectiveness can be resolved without recourse to a post-trial evidentiary hearing.  We do so through the application of the principles set forth in United States v. Ginn, 47 M.J. 236, 248 (1997).
  See also Brewer, 51 M.J. at 544.  

B.  Right to Counsel of Choice


Under the Sixth Amendment, an accused in a criminal prosecution “shall enjoy the right . . . to have the Assistance of Counsel for his defence.”  U.S. Const. amend. VI.  Nevertheless, the appellant’s right to a specific “counsel of choice is not absolute and must be balanced against society’s interest in the efficient and expeditious administration of justice.”  United States v. Thomas, 22 M.J. 57, 59 (C.M.A. 1986) (citing Morris v. Slappy, 461 U.S. 1 (1983)).  


Counsel should not “try to talk his client out of a desire to change counsel”; rather, his “duties are to ensure his client understands his rights to counsel, makes an informed decision, and then [to] communicate his client’s desires to the military judge.”  United States v. Camanga, 34 M.J. 1135, 1140 (A.C.M.R. 1992), aff’d, 38 M.J. 249 (C.M.A. 1993).  Once the choice of counsel issue is presented to the military judge, “the decision to grant or deny a continuance rests within the sound discretion of the military judge and will not be overturned except for a clear abuse of that discretion.”  Camanga, 34 M.J. at 1140 (citing United States v. Menoken, 14 M.J. 10 (C.M.A. 1982)) (other citations omitted).  Although testing for an abuse of discretion is very fact-specific, our superior court has observed:  “‘[A]n accused who decides to retain civilian counsel on the day of trial may properly be denied a continuance if the delay is unreasonable.  In that event, it is not Article 38(b) that would require the accused to proceed without civilian counsel, but his own procrastination.’”  United States v. Montoya, 13 M.J. 268, 274 (C.M.A. 1982) (quoting United States v. Jordan, 22 U.S.C.M.A. 164, 167, 46 C.M.R. 164, 167 (1973)).

Failure of a trial defense counsel “to advise the military judge of [an] appellant’s desire to seek a civilian counsel [constitutes] error.”
  Camanga, 34 M.J. at 1140.  Any such error will be examined for prejudice under the second prong of the Strickland test.  Id.
III.  DISCUSSION

A.  The Need for Further Fact Finding

Applying Ginn’s principles and considering the affidavits and exhibits submitted by the appellant, the record of trial, and the excerpt from Byington II, we are able to resolve the ineffective assistance of counsel allegations without recourse to a DuBay
 fact-finding hearing.  In resolving the ineffective assistance of counsel issues, we find it necessary to group and examine appellant’s allegations as follows:  (1) trial defense counsel’s failure to request a continuance to enable the appellant to be represented by civilian counsel; and (2) other ineffectiveness issues.  

B.  The Alleged Failure to Request a Continuance

to be Represented by Civilian Counsel of Choice
Although we find that the appellant’s affidavits are factually adequate on their face to state a claim of error, we find that the appellate filings and the record as a whole
 compellingly demonstrate the improbability of those facts.  Therefore, we discount those factual assertions.  See Ginn’s fourth principle.

In his affidavit, the appellant asserted that he did not know that he could personally ask the military judge for a continuance or personally assert his choice of civilian counsel.  The military judge advised the appellant, on no less than four occasions during Byington I (including a discussion of post-trial and appellate rights), of his right to counsel.  In each case, the appellant affirmed that he wanted to be represented by MAJ S and CPT M,
 and no one else.  To us, this demonstrates the improbability of the appellant’s assertion, for the first time on appeal, that he was unaware that he could speak to the military judge about counsel issues.

The appellant also averred that he told MAJ S immediately after the military judge severed the charges that the appellant wanted Mr. Court to be lead counsel in Byington I.  The first session of Byington II was held on 29 January 1998—three days after the military judge’s severance ruling and one day after the appellant’s first court-martial concluded.  At that session, MAJ S advised the military judge, on several occasions, that the appellant wanted Mr. Court to represent him.  On each occasion, MAJ S emphasized that the appellant informed him “this morning.”  During the ensuing colloquy, in which the appellant fully participated, the appellant never challenged MAJ S’s assertion of the timing of the appellant’s request.  Similarly, during the next session (9 March 1998) in Byington II, neither the appellant nor Mr. Court (who was present for the first time) ever asserted that the appellant was denied his counsel of choice during Byington I.  We are confident that any competent civilian counsel would immediately bring such an issue involving the denial of representation to the attention of the military judge or the convening authority.  This failure to object during Byington II compellingly underscores the improbability of the appellant’s assertion.

The statement of Ms. Paetzold, submitted by the appellant, is inconsistent with the documentary evidence submitted by the appellant in support of his claim that Mr. Court was prepared to enter an appearance in Byington I when and if the military judge granted the severance motion.  Ms. Paetzold averred that Mr. Court would accept representation in Byington I because the first payments, totaling $2200.00, had already been made to Mr. Court by the beginning of January 1998.  In fact, the documentary evidence provided by the appellant reflects that he paid only $1200.00 (on 12 December 1997) by the beginning of January 1998.  He remitted to Mr. Court an additional $700.00 on 23 January 1998—the Friday before the merits portion of Byington I began.  Although the appellant did hire Mr. Court in an advisory capacity at an unspecified earlier time,
 Mr. Court did not file any notice of appearance until 30 January 1998 (in Byington II).  Ms. Paetzold averred that the appellant signed a fee agreement on 18 February 1998.  On 9 March 1998, Mr. Court made his first physical appearance in Byington II.  Interestingly, this was the day after Ms. Paetzold paid Mr. Court approximately $750.00.  According to the documents provided by the appellant, Mr. Court was paid a total of $5050.00, $4500.00 of which was paid before Mr. Court set foot in the courtroom.  This financial picture also underscores the improbability of the appellant’s assertion that Mr. Court was ready and willing to represent him in Byington I after only a short continuance.

Even the appellant averred in his own affidavit that Mr. Court would become lead counsel on the appellant’s case, “once [the appellant] got all the money [the appellant] needed.”  The appellant, who has the burden under Strickland, failed to assert that he had enough money on or before 27 January 1998 to hire Mr. Court to represent him in Byington I.  

We view the appellant’s factual assertions as most improbable not only because his affidavits are at odds with the rest of the record, but also because of what he fails to present to this court.  Given the appellant’s heavy burden under Strickland, the lack of an affidavit or any other documentation from Mr. Court creates a deafening silence amid the appellant’s pleas for justice.  Based on what the appellant has submitted, the appellate filings and the record as a whole compelling demonstrate the improbability of the appellant’s core assertions regarding the alleged denial of his counsel of choice:  (1) that he advised MAJ S on 26 January 1998 that he wanted a continuance so that Mr. Court could represent him in Byington I; (2) that the appellant had the necessary funds, on 26 January 1998, to hire Mr. Court to represent him in Byington I; (3) that Mr. Court was ready and willing to represent the appellant in Byington I on short notice; and (4) that MAJ S refused to notify the court of the appellant’s desires and refused to request a continuance.  If the facts were as stated by the appellant, Mr. Court could have corroborated, in whole or in part, the appellant’s first three core assertions.  

We find that the appellate filings and the record as a whole compellingly demonstrate the improbability of the appellant’s claims:  (1) that he informed MAJ S during the Article 39(a), UCMJ, session on 26 January 1998 of the appellant’s desire
 to be represented by civilian counsel in Byington I; and (2) that MAJ S refused to inform the military judge or request a continuance.
  Under the fourth Ginn principle, we find it unnecessary to order a DuBay hearing.  We hold that, regarding the counsel of choice issue, the appellant has failed to meet his burden under the first prong of Strickland. 

B.  Other Ineffective Assistance Issues

Aside from the counsel of choice issue, the appellant asserts that MAJ S and CPT M provided ineffective assistance in several respects.  All of the other allegations of ineffective assistance are detailed in the appellant’s briefs.  The appellant does not address these issues at all in his affidavit.  To the extent that Ms. Paetzold and Ms. Koller address these other ineffective assistance issues in their statement and affidavit,
 respectively, we have considered their averments under the first and third Ginn principles.

We disagree that the appellant received ineffective assistance; however, several of the allegations of ineffective assistance merit brief discussion.  We have examined the remaining allegations and find that they do not merit discussion because the allegations do not remotely satisfy either prong of Strickland. 

1.  Failure to Call Character Witnesses
The appellant alleges that his trial defense counsel failed to call several character witnesses on the appellant’s behalf.  In support of this allegation, the appellant refers to his letter to MAJ S, which contains a list of twelve potential character witnesses.  The letter is dated 14 October 1997—after preferral of charges, two weeks before the Article 32, UCMJ, investigation, and months before trial on the merits.  We find no assertion or evidence that, during the intervening months, the appellant ever renewed, clarified, or focused his request for character witnesses to testify at his court-martial.   

The appellant cites United States v. Harris, 34 M.J. 297 (C.M.A. 1992), for the proposition that failure to present an accused’s excellent military record, in part through character references, constitutes ineffective assistance of counsel.  The appellant’s reliance on Harris is grossly misplaced.  In Harris, appellate defense counsel successfully offered
 as appellate exhibits nineteen letters from Harris’ colleagues and superiors attesting to his excellent military and personal character.  Harris, 34 M.J. at 300.  In contrast, the appellant in the present case has not offered any letters of support or given this court any inkling of what the character witnesses would have said about the appellant.  In the appellant’s letter to MAJ S, the appellant provided virtually no detail as to what each of the twelve potential character witnesses would say if called to testify.  Some potential witnesses allegedly possessed information about the severed charges (Byington II) or other irrelevant/tangential information.  As to other potential character witnesses, the appellant provided little or no detail about how the witnesses might have testified.  Therefore, the appellant has failed to establish an adequate factual basis to support a claim of ineffective assistance of counsel for failure to call the witnesses.  See Clemente, 51 M.J. at 550-51; Russell, 48 M.J. at 141.  

Assuming that strong character evidence was available, we perceive a sound tactical reason for not introducing such character evidence.  In our view, the introduction of good character evidence may well have opened the door for the government to introduce information—potentially devastating information—to the panel about the severed charges, which included fraudulent enlistment by concealing a host of prior felony arrests and one felony conviction.

In summary, the appellant has fallen woefully short of meeting his heavy burden under Strickland’s first prong with regard to potential character witnesses.  

2.  Failure to Pursue DNA
 Evidence

The appellant alleges that his trial defense counsel failed to introduce or highlight evidence that the DNA of another individual (not that of the appellant or the victim) was allegedly found on the victim’s underwear.  The appellant posits that the existence of unidentified DNA could help attack the victim’s veracity and possibly raise questions about the time sequence of the day’s events.  

We note that the appellant’s DNA was found on vaginal and cervical swabs taken from the victim during the rape kit examination and on a pair of the victim’s pants.  This constitutes evidence of intercourse, but does not alone prove rape.  No unidentified DNA was found on those swabs.  The unidentified DNA was found on one of three pairs of women’s underwear that were seized at the crime scene.  It is unclear to us from the record which of the underwear, if any, was worn by the victim the evening of the rape.  

In light of the evidence in the record, we view the DNA issue as tangential and somewhat of a red herring.  First, the victim’s veracity was already squarely before the members.  The victim testified that she remembered only kissing Sergeant J, who testified that the victim started to perform oral sex on him.  Second, the presence of other DNA on one of three pairs of underwear may suggest, but does not prove, sexual activity between the victim and another.  Third, the appellant overstates, if not creates out of whole cloth, the importance of the DNA evidence vis-à-vis the time line on the day in question.  Finally, the ultimate question for the panel was whether the appellant raped the victim, not whether the victim had recent sexual intercourse with anyone else.  In short, we find no issue related to DNA evidence from which the appellant could meet his burden under either prong of Strickland.

3.  Failure to Introduce Evidence of the Victim’s

Drug and Alcohol Screening

The appellant alleges that his trial defense counsel were ineffective because they failed to introduce evidence of the victim’s negative drug and alcohol screening.  As noted, infra, although we declined to admit Defense Appellate Exhibit D, we did consider the printout as a Grostefon matter.  

After examining the appellant’s brief, we fail to discern anything in the printout that is arguably helpful to the appellant.  First, the printout contains no blood-alcohol reading.  Second, we fail to see how, as alleged on appeal, the printout provides a negative reading for Rohypnol, the “date rape” drug.  Third, no witness at trial made any reference to either Rohypnol or a “date rape” drug.  We fail to see how trial defense counsel could be ineffective for failing to attack or rebut evidence that was never presented to the panel.  Finally, we fail to see how the printout could confirm or refute the presence of any legal or illegal drug in the “medicine” that the victim testified that the appellant gave her.  The appellant has not identified any issue related to the victim’s drug and alcohol screen from which the appellant could meet his burden under either prong of Strickland.  

4.  Failure to Conduct an Effective Cross-Examination

of the Government’s Two Main Witnesses
The appellant alleges that his trial defense counsel failed to conduct an effective cross-examination of the victim and her friend.  We disagree.  The cross-examinations of the victim and her friend, Ms. Siliga, were effective.  The cross-examination served to develop the defense’s theory that the victim had a motive to fabricate the rape and that the victim was not credible.  The defense made its point.  Minor contradictions or inconsistencies in the victim’s prior statements could easily have been attributed to the victim’s mental state following the rape, her excessive drinking, and the pills that the appellant gave her and that she consumed.  We fail to perceive anything in the trial defense counsel’s cross-examination of the victim or Ms. Siliga that satisfies the appellant’s burden under either prong of Strickland. 

5.  Summary of Other Ineffective Assistance Issues
Contrary to the appellant’s assertion, the record abundantly demonstrates that MAJ S and CPT M zealously and effectively represented the appellant at every stage of the court-martial process.  The defense presented numerous well-crafted motions, succeeded on the severance motion, created reasonable doubt (and therefore obtained an acquittal) on the charge of attempted murder, developed and presented a theory as to the victim’s motive to lie about the rape, and submitted thoughtful, detailed R.C.M. 1105/1106 matters.  Although the appellant was dissatisfied with the findings or the sentence and although the appellate defense counsel may have tried the case differently, neither constitutes ineffective assistance of counsel under Strickland.  

We hold that trial defense counsel’s performance was not deficient and that the appellant has not shown that his “counsel made errors so serious that counsel [were] not functioning as the ‘counsel’ guaranteed . . . by the Sixth Amendment.” Strickland, 466 U.S. at 687.  The appellant has not carried his heavy burden under Strickland’s first prong. 

Particularly with regard to the potential character witnesses and the DNA evidence, the appellant has presented only argument, but no additional evidence, for the court to evaluate.  The appellant has failed to meet his burden to show that the trial defense counsel’s errors, if any, were “so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.”  Strickland, 466 U.S. at 687.  Therefore, assuming arguendo, that the trial defense counsel’s performance was deficient under Strickland’s first prong, the appellant failed to establish prejudice, as required by Strickland’s second prong.  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge CARTER concur.
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� The conviction for assault consummated by a battery was to the lesser-included offense of the charged offense, attempted murder (Article 80, UCMJ).  The panel also acquitted the appellant of one specification each of kidnapping and adultery (Article 134, UCMJ).  





� In recommending that the convening authority refer all charges and specifications to trial, the staff judge advocate disagreed with some recommendations of the Article 32, UCMJ, IO.  Generally, neither the staff judge advocate nor the general court-martial convening authority are constrained by the recommendations of the IO.  See Rules for Courts-Martial 406, 601(d) [hereinafter R.C.M.].   





� During all court-martial sessions held in December 1997, CPT M was absent with the express consent of the appellant.  During his absence from the appellant’s court-martial, CPT M was detailed to perform duties in another court-martial being tried in the United States.





� As noted, infra, the appellant was not tried on the severed charges until late March 1998.





� The statement appears to be notarized, but not sworn.  Although we are not required to do so, we have considered this notarized statement as if it were an affidavit.  





� By Order, dated 4 October 1999, we granted, in part, the admission of Defense Appellate Exhibit E (affidavit of Ms. Susanne Koller).  We denied the admission of those portions of Ms. Koller’s affidavit that were not relevant to any assigned error.  On 25 June 1999, we denied the admission of Defense Appellate Exhibit D, a brief printout from a toxicology screen of the victim.  Appellate defense counsel alleged that the printout showed the absence of a particular drug in the victim’s system.  Without a proper foundation and the testimony of one or more experts, the printout is of little value to the court.  At the alternative suggestion of appellate defense counsel, we considered the printout as a Grostefon matter.    





� Even without the consent of the parties, our authority to take judicial notice of relevant portions of other pertinent records is well established.  See, e.g., United States v. Durant, 55 M.J. 258, 262 (2001); United States v. McElroy, 40 M.J. 368, 369 n.1 (C.M.A. 1994); United States v. Budd, 15 M.J. 465 (C.M.A. 1983) (interlocutory order); United States v. Clossen, 14 M.J. 126 (C.M.A. 1982) (interlocutory order); United States v. Austin, 20 C.M.R. 939, 941 (A.F.B.R. 1955).  While such cases most often involve sentence appropriateness or disparity issues, the unusual posture of the appellant’s case merits similar treatment.  On defense motion, the military judge severed two charges from Byington I.  Byington II began the day after the conclusion of the appellant’s trial in Byington I, and the transcript of Byington II actually includes the relevant Article 39(a), UCMJ, session from Byington I, during which the military judge severed the charges.  Thus, we have matters of record in two cases that started as one court-martial and that, in part, are relevant to each other.  





� In his affidavit, the appellant states that the military judge granted the motion to sever on 27 January 1998.  As noted, infra, the ROT reflects that the charges were severed on 26 January 1998.





� During the defense case at trial, Ms. Paetzold testified that she was in a sexual relationship with the appellant.  In her statement, she indicated that she and the appellant had spoken of getting married after his divorce.





� When Ms. Koller executed her affidavit, she was a licensed civilian attorney in Nuremberg, Germany.





� The appellant also provided a deposit slip reflecting that $1540.00 was deposited into his confinement facility account on 21 January 1998.  We note that the appellant made disbursements to Mr. Court from a confinement facility account on 23 January and 25 February 1998.  These two disbursements totaled $1450.00.





� As noted, supra, $1540.00 was deposited into the appellant’s confinement facility account on 21 January 1998.


� This corresponds to the $700.00 disbursement on 23 January 1998.


� Under Ginn, the following six principles apply:





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





Third, if the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issue on the basis of those uncontroverted facts.





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.





Fifth, when an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met.  In such circumstances the court must remand the case to the trial level for a DuBay proceeding.  During appellate review of the DuBay proceeding, the court may exercise its Article 66 fact-finding power and decide the legal issue.





Ginn, 47 M.J. at 248.





� Although not stated explicitly in Camanga, this error would arguably satisfy the appellant’s burden under the first prong of the Strickland test.





� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� We are ever mindful of our superior court’s holding in Ginn and of their analysis and rationale in reaching that holding.  While we apply the Ginn principles in resolving the appellant’s ineffective assistance of counsel claims, we note that the appellant’s case presents a distinctive twist on the classic battle of affidavits that led to the Ginn decision.  The fifteen-page excerpt from Byington II, which has been admitted as an appellate exhibit with the concurrence of the parties, clearly constitutes an “appellate filing” and part of “the record as a whole” within the meaning and rationale of Ginn.  See Ginn 47 M.J. at 248; see also note 6, supra, and cases cited therein.  Thus, we have considered the affidavits submitted by the appellant—the only affidavits that we have—and the record as a whole within the meaning and rationale of Ginn.    





� Based on the record of trial transcript and the post-trial and appellate rights advisement, MAJ S was solely responsible for post-trial matters. 





� According to the appellant’s letters to Ms. Paetzold, the appellant apparently hired Mr. Court, in an advisory capacity, on or after 25 November 1997.





� We have no reason to question the appellant’s assertion that he became increasingly uncomfortable with his detailed counsel, that he would have felt better if Mr. Court would represent him in Byington I, or that he discussed his concerns with Ms. Paetzold.  The key question is whether, during Byington I, the appellant told MAJ S that he wanted to be represented by Mr. Court in Byington I. 





� Based on our findings, we need not decide whether any denial of a request for continuance by the military judge would have constituted an abuse of discretion.  





� We have considered only the portions of Ms. Koller’s affidavit that were admitted by the court.  Even if we had considered Ms. Koller’s affidavit in its entirety, the additional material would not have changed our resolution of the appellant’s ineffective assistance claims.





� Appellate defense counsel also successfully offered thirty-one awards and certificates and eleven performance evaluations.  Harris, 43 M.J. at 300. 





� Deoxyribonucleic acid.
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