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KAPLAN, Judge:


A general court-martial panel composed of officer and enlisted members found the appellant guilty, contrary to his pleas, of sodomy (two specifications) and indecent acts (two specifications) with children under the age of sixteen years, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 (1988) [hereinafter UCMJ].  The members sentenced the appellant to a dishonorable discharge, confinement for nine years, and reduction to Private E1.  The convening authority approved the sentence as adjudged.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the seven assignments of error, the government’s reply thereto, the numerous issues personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the supplemental briefs and citations of authority filed by counsel, and the oral arguments presented by counsel.  Although we find no merit in any of appellant’s Grostefon contentions, we find that the majority of the assignments of error are meritorious and that the appellant is entitled to a full rehearing.

I.  ERRORS 


Appellant has assigned as error that: (1) the evidence of record is factually insufficient to support all four of the guilty findings; the military judge committed prejudicial error by (2) excluding from evidence the results of three arguably exculpatory polygraph tests, (3) refusing to order the production of two material defense witnesses, (4) limiting the appellant's ability to effectively cross-examine a key government witness, his former wife who was the mother of the two alleged victims, and (5) excluding favorable testimony from the appellant’s present wife concerning his sexual practices; (6) the trial counsel made an improper closing argument; and (7) the appearance of unlawful command influence existed in this case.  We find no merit in his sixth and seventh claims of error.  In our view, none of appellant’s first five contentions, standing alone, warrant setting aside the findings and sentence.  However, the synergistic effect of the combination of errors committed in this case resulted in appellant being deprived of due process of law and a fair trial.  United States v. Dollente, 45 M.J. 234, 236 (1996); United States v. Parker, 997 F.2d 219 (6th Cir. 1993).  Our responsibility under Article 66, UCMJ, is to affirm those findings and sentences we determine are correct in law and fact.  An extension of our statutory duty is a responsibility to ensure that an appellant has been afforded his constitutional entitlement to full due process.  United States v. Connell, 42 M.J. 462, 464 (1995)(citing Middendorf v. Henry, 425 U.S. 25, 43 (1976)); see also United States v. Graf, 35 M.J. 450, 454 (1992).


To exhaustively detail the defects in this trial would require us to unnecessarily go beyond pointing out how the appellant was prohibited, by evidentiary rulings, from presenting to the panel members his full defense.  He was not allowed to attempt to impeach the testimony of his former wife, whom he contended fabricated the charges against him, by showing that she may have had a motive for such fabrication (to assuage her religious convictions concerning divorce).  He was not permitted to present the testimony of two material witnesses (the headmaster and a teacher at his son’s school, a Christian academy) to further establish his former wife’s possible motive for fabrication.  He was prohibited from contradicting particularly damning testimony by his former wife that he was in the habit of engaging in deviant sexual practices (engaging in foreplay involving touching of the anus).  And lastly, he was not permitted to inform the members that he had taken and “passed” three arguably exculpatory polygraph exams (one administered by a U.S. Army Criminal Investigation Command polygrapher).  We recognize, of course, that “[n]ot every exclusion of material evidence is per se reversible error.”  United States v. Banks, 36 M.J. 150, 170 (C.M.A. 1992)(emphasis in text)(citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985)).  The court in Weeks adopted a four-pronged analysis to test for prejudice from erroneous evidentiary rulings:

First:  Is the Government’s case against the accused strong and conclusive?  United States v. Lewis, 482 F.2d 632, 644 (D.C.Cir. 1973).

Second:  Is the defense’s theory of the case feeble or implausible?  United States v. Lewis, supra at 646.

Third:  What is the materiality of the proffered testimony? 

     . . . .

Fourth:  What is the quality of the proffered defense evidence and is there any substitute for it in the record of trial?

United States v. Giambra, 38 M.J. 240, 242 (C.M.A. 1993) (alteration in original)(quoting Weeks, 20 M.J. at 25).


We have utilized this analysis and concluded that:  (1) The government’s case was far from strong and conclusive, consisting as it did of the four-years-after-the-fact testimony of very young children.
  (2) The defense theory that the allegations were fabricated by appellant’s former wife was very plausible.  (3) The evidence ruled inadmissible by the trial judge was clearly material.  Finally, (4) the evidence offered by the defense was highly relevant because of its strong tendency to prove fabrication, and there was no substitute for it in the record.  Accordingly, we conclude that there is a fair risk that appellant was prejudiced by several erroneous rulings excluding evidence favorable to him.  Giambra, 38 M.J. at 243.  See also, Banks, 36 M.J. at 171.


As noted, the appellant was also denied the opportunity to present evidence of three arguably exculpatory polygraph tests.  We caution that this is not a “polygraph case.”  The twin jurisprudential doctrines of judicial discretion and abstention mandate that we not decide claims of constitutional magnitude
 that are not necessary in the disposition of a case.  It is not necessary in our resolution of this case to decide whether or not the appellant had a right, constitutional or otherwise, to present the evidence of his “successful” polygraph tests.    Suffice it to say, that issue, however alluring it may be, is but a “red herring” with regard to the issue of due process that we find lacking in this case.  

II.  DECISION


The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.


Senior Judge EDWARDS and Judge GONZALES concur.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� Our holding renders moot the appellant’s claim that he is entitled to a new trial because of fraud on the court or newly discovered evidence.  See Rule for Courts-Martial 1210(f).





� The alleged victims in this case were the appellant’s five-year old daughter and his seven-year old son.  The charges alleged sodomy (cunnilingus on the daughter and fellatio involving the son) as well as indecent acts (lewd touching of both children’s pubic areas). 





� We defer, at this time, to the United States Supreme Court the decision of the parallel issues of the constitutionality of Military Rule of Evidence 707 and an appellant’s constitutional due process entitlement to introduce favorable polygraph results in his defense.  See United States v. Scheffer, No. 96-1133 (U.S. argued Nov. 3, 1997).
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