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MEMORANDUM OPINION
---------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of three specification of absence without official leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, reduction to the grade of E1, and “[t]o forfeit two-thirds of [his] pay and allowances for 6 months.”  The military judge credited appellant with six days against his term to confinement.  The convening authority approved “[o]nly so much of the sentence as provide[d] for reduction to E1, forfeiture of $933.00 pay per month for six months, confinement for four months, and a Bad-Conduct Discharge . . .” (emphasis added).

Though not raised by counsel either in the post-trial clemency submission or in an assignment of error to this court, we find the convening authority erroneously approved a sentence more harsh than that adjudged at appellant’s court-martial.  As such, we will grant relief in our decretal paragraph.

LAW AND DISCUSSION


“[A] sentence to forfeiture shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeiture will last.”  R.C.M. 1003(b)(2).  See United States v. Hancock, 7 M.J. 857, 858 (A.C.M.R. 1979).  In addition to his error in failing to announce appellant’s forfeitures as a whole dollar amount, the military judge also omitted the words “per month” in announcing appellant’s court-martial forfeiture sentence.  “An announced sentence that does not include the words ‘pay per month’ means that the amount announced is the total amount to be forfeited.”  United States v. Briggs, 39 M.J. 600, 604 (A.C.M.R. 1994) (citing United States v. Johnson, 13 U.S.C.M.A. 127, 128; 32 C.M.R. 127, 128 (1962); United States v. Smith, 43 C.M.R. 660, 661 (A.C.M.R. 1971)).


In his action, the convening authority approved “forfeiture of $933.00 pay per month for six months.”  This increased the adjudged sentence, as the sentence announced by the military judge resulted in a one-time forfeiture.  United States v. Randle, 35 M.J. 789, 792 (A.C.M.R. 1992) (citing United States v. Perry, 24 M.J. 557 (A.C.M.R. 1987), pet. denied, 24 M.J. 444 (C.M.A. 1987)).

We will correct this error by affirming a sentence that includes forfeitures no greater than that announced by the court and which could properly have been approved by the convening authority without the corrective procedures of R.C.M. 1007(b).  Briggs, 39 M.J. at 604 (citing United States v. Henderson, 21 M.J. 853 (A.C.M.R. 1986).
Conclusion

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors Judge Baker identified in his concurring opinion, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $933.00 pay for one month, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
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Clerk of Court 

�  In his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission, defense





(continued . . .)





(. . .continued)


counsel stated the trial court erred “when it announced the punishment with respect to forfeitures.  The Court announced the punishment as forfeitures of two-thirds of pay and allowances per month for six months [sic].  Under [R.C.M.] 1003(b)(2), ‘a sentence to forfeitures shall state the exact amount in whole dollars to be forfeited each month and the number of months the forfeitures will last.’”  The staff judge advocate recommended to the convening authority that he approve forfeitures of “$933.00 per month for six months” citing to both R.C.M. 1003(b)(2) and R.C.M. 201(f)(2)(B)(i) (forfeiture of pay exceeding two-thirds pay per month cannot be adjudged at a special court-martial).





�  We note, as we did in Briggs, a sentence that is announced incorrectly may be corrected by following the procedures established in R.C.M. 1007(b).  39 M.J. at 604.  Those procedures were not followed in this case.
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