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MEMORANDUM OPINION
-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
GALLAGHER, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of one specification of aggravated sexual contact with a child who had not attained the age of twelve years and one specification of aggravated sexual assault of a child who had attained the age of twelve years, but had not attained the age of sixteen years, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge and confinement for six years.  The convening authority approved the adjudged sentence. 

We ordered appellate defense counsel and government counsel to brief the following issues:

I.

WHETHER THE GOVERNMENT PRESENTED EVIDENCE OF MULTIPLE SEXUAL ACTS BETWEEN APPELLANT AND MS. KBO.  

II.

IF THE GOVERNMENT PRESENTED EVIDENCE OF MULTIPLE SEXUAL ACTS BETWEEN APPELLANT AND MS. KBO, WHETHER THERE IS A “CLEAR STATEMENT ON THE RECORD BY THE MILITARY JUDGE AS TO WHICH ALLEGED INCIDENT FORMED THE BASIS OF THE CONVICTION.”  United States v. Wilson, 67 M.J. 423, 428 (C.A.A.F. 2009).

III.

IF THERE IS NO CLEAR REFERENCE OR AFFIRMATIVE STATEMENT AS TO WHAT CONDUCT SERVED AS THE BASIS FOR THE FINDINGS, WHETHER THE ARMY COURT OF CRIMINAL APPEALS CAN AFFIRM A CONVICTION FOR A SINGLE INSTANCE OF A SEXUAL ACT BETWEEN APPELLANT AND MS. KBO.  See Wilson, 67 M.J. at 423; United States v. Seider, 60 M.J. 36 (C.A.A.F. 2004); United States v. Walters, 58 M.J. 391 (C.A.A.F. 2003).
IV.

IF THIS COURT CANNOT AFFIRM APPELLANT’S CONVICTION FOR SPECIFICATION 4 OF THE CHARGE AND MUST SET ASIDE AND DISMISS THE SPECIFICATION, WHAT IS THE APPROPRIATE REMEDY?

FACTS
From April 2008 until May 2009, appellant sexually molested his stepdaughter, Ms. KBO, by touching her inner thighs and genitals with his genitals and by penetrating her vagina with his finger.  Appellant began molesting Ms. KBO when she was eleven years old and it continued after she turned twelve.  On 15 May 2009, appellant’s wife and Ms. KBO’s mother, Ms. CD, learned of the sexual abuse when she caught appellant lying on the couch with Ms. KBO on top of him.  The next day, Ms. KBO told her mother about the sexual abuse and the allegations were then reported to the authorities.

The government originally charged appellant with five specifications of misconduct; however, appellant was convicted of only two of the charged offenses—Specifications 2 and 4.   In Specification 2 of The Charge, appellant was convicted of causing sexual contact, on divers occasions from between on or about 1 April 2008 and on or about 16 July 2008, with or by Ms. KBO, a child who had not attained the age of 12 years, to wit:  touching the inner thigh and genitalia of Ms. KBO with his genitalia.
In Specification 4 of The Charge, appellant was originally charged with engaging “on divers occasions from between on or about 17 July 2008 and on or about 1 May 2009 . . . in a sexual act with [Ms. KBO] who had attained the age of [twelve] years, but had not yet attained the age of [sixteen] years, to wit:  penetrating the genital opening of [Ms. KBO] with his finger.”  
To that end, the government presented evidence of multiple sexual acts and contacts between appellant and Ms. KBO.  Appellant married Ms. CD on 11 March 1999.  Ms. CD described appellant as a loving father to her children.  Ms. KBO testified that in late March 2008 she experienced her first menstrual cycle which appellant discussed with her upon his return from the field in April 2008.
  Shortly after this discussion, appellant “started to like rub [her] against him” while they were lying on the couch in their living room.  She testified appellant would lie on his back with her lying “stomach to stomach” on top of him and with appellant’s hands on her lower back, rubbing her back and forth.  Appellant normally wore boxer shorts or pajama pants and Ms. KBO wore her pajama pants or shorts.  Appellant would “pull[] down [her] pants, bringing them down to [her] ankles.”  While appellant was rubbing against her, Ms. KBO could feel appellant’s penis against her vagina, which she described as “a bump and it was really warm.”  The rubbing would “go on for a little while.”
Ms. KBO testified that about the same time, appellant began to flip her over after pulling her pants down and put his finger into her “vagina and start rubbing around.”  She could feel his fingers inside her vagina and it “felt like a stick.”  She further testified that this happened “a bunch of times . . . at least two times a month,” though not every day.  The appellant would then “pull his hands back up and continue rubbing and then eventually, he’d stop.”  Ms. KBO testified these so-called “lovings” continued over the summer and when she entered into the seventh grade.  She stated the last time appellant inserted his finger into her vagina was “a few weeks before [her] mom found out about what was going on” on 15 May 2009.  
In a sworn statement admitted into evidence, Appellant stated that he had been tickling Ms. KBO’s inner thigh for the past five years and that he remembers “on four occasions that I touched my daughter in her vaginal region.”  He testified, consistent with his sworn statement, that while tickling her inner thigh, a few weeks before Ms. KBO’s mother discovered them on the couch, he inadvertently inserted his finger into Ms. KBO’s vagina. 
Ms. KBO’s twin brother also testified that on “about six” occasions beginning in about February 2009, he saw appellant and Ms. KBO together on the couch.  During those occasions, Ms. KBO would be “lying on top” of appellant with “a green sheet over both of them . . .” and seeing the two together this way “kind of freaked [him] out.”  Each time, it appeared that Ms. KBO was hugging appellant.

The military judge excepted the words “on divers occasions” from Specification 4 of The Charge and found appellant not guilty of the excepted words and guilty of the remaining words.  However, the military judge failed to specify which one incident formed the basis for appellant’s conviction.
LAW AND DISCUSSION


Appellate government counsel concedes, and we concur, that we cannot determine which of the incidents formed the basis for appellant’s conviction in light of United States v. Wilson, 67 M.J. 423 (C.A.A.F. 2009); United States v. Seider, 60 M.J. 36 (C.A.A.F. 2004); and United States v. Walters, 58 M.J. 391 (C.A.A.F. 2003).  As a result, we cannot affirm the finding of guilty to Specification 4 of The Charge.  We will take appropriate action in our decretal paragraph.  
As we cannot affirm the finding to Specification 4 of The Charge, appellant remains convicted solely of committing aggravated sexual contact with a child under twelve years old on divers occasions by touching the inner thigh and genitalia of Ms. KBO with his genitalia.  The maximum sentence for appellant’s conviction reduces a maximum confinement of forty years to a maximum confinement of twenty years.  Thus, we are left with two options:  while we may return the case to the convening authority and order a sentence rehearing, we are also within our discretion to reassess the sentence to one that is equal to or no greater than a sentence that would have been imposed absent any error.  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986); United States v. Moffeit, 63 M.J. 40, 41 (C.A.A.F. 2006).  
In making our decision, we consider the principles defined in Sales and in Moffeit, including those specifically discussed in Judge Baker’s concurring opinion.  63 M.J. at 43 (Baker, J., concurring).  This nonexhaustive list includes (1) whether there are changes in the penalty landscape, including whether charges with significant exposure or aggravating circumstances are taken off the table; (2) whether appellant chose sentencing by members or by military judge alone; (3) the nature of the remaining offense(s); and (4) our identification on the record of the factors that informed our reassessment decision.  Id.

We are convinced that we can perform a sentence reassessment in this case and need not return the case for a new sentence rehearing.  Appellant chose to be tried and sentenced by a military judge alone.  This court is all too familiar with sexual molestation offenses against children and our court has “the experience and familiarity . . . to reliably determine what sentence would have been imposed at trial by the military [judge].”  See Moffeit, 63 M.J. at 43.  Appellant remains convicted of a serious sexual offense against his stepdaughter which occurred on divers occasions before she was even twelve years old.  The offense taken off the table was also a serious sexual offense, a single sexual act with the same victim after she turned twelve.  Appellant faced a forty-year maximum sentence to confinement and now faces only twenty years.  We consider significant the fact that, despite the possible forty-year maximum sentence to confinement, the government asked only for ten years confinement at appellant’s original trial, the defense asked for four years, and the military judge imposed six years.  After applying the Sales and Moffeit analysis and after careful consideration of the entire record, we are confident that reducing the term of confinement from six years to four years and affirming the remainder of the sentence is a sentence that is “equal to or no greater than a sentence that would have been imposed absent any error” and is appropriate.  
CONCLUSION

The finding of guilty to Specification 4 of The Charge is set aside and dismissed.  The remaining finding of guilty is affirmed.  Reassessing the sentence in accordance with the sentencing principles outlined above, this court affirms only so much of the sentence as provides for a dishonorable discharge and confinement for four years.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 58b(c) and 75(a).


We have also considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


Senior Judge TOZZI and Judge SIMS concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Ms. KBO was born on 17 July 1996.  In April 2008, she was 11 years old.
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