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MEMORANDUM OPINION
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BROWN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to commit indecent acts with another, indecent acts with another,
 adultery, and false swearing, in violation of Articles 81 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for twelve months.  In otherwise approving the adjudged sentence, the convening authority approved only eight months of the adjudged confinement.
 

Pursuant to our review under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s Grostefon matters merit no comment or relief.  In his sole assignment of error, the appellant alleges that his court-martial lacked the jurisdiction to try him because the court-martial was not convened under the court-martial convening order to which the convening authority referred the case.    

BACKGROUND


The appellant’s offenses all flowed from an evening of drinking, during which the appellant’s friend, Private First Class (PFC) BB, convinced the appellant to have sexual intercourse with PFC BB’s wife, PFC JB, in an effort to impregnate her.  At the time of this agreement, PFC JB was passed out from alcohol consumption.  She never awoke or regained consciousness while the appellant, in furtherance of the conspiracy, had sexual intercourse with her while PFC BB watched.  Another soldier also saw the appellant in bed with PFC JB.  About one month later, the appellant falsely denied the incident in a sworn written statement. 

The facts surrounding the referral generally are not in dispute.  The interpretation and legal import of those facts, however, are in dispute.

On 25 February 1999, the convening authority, Colonel Devlin, indicated his written approval of the SJA’s written pretrial recommendation to refer all preferred charges and specifications to trial by Court-Martial Convening Order [hereinafter CMCO] Number 1, dated 22 February 1999.  Thereafter, the Assistant Adjutant General reflected on the charge sheet that the convening authority referred the case to CMCO Number 3, dated 25 February 1999, which was subsequently amended by CMCO Number 5, dated 11 May 1999.  At trial, the trial counsel announced that the court-martial was convened by CMCO Number 3, as amended by CMCO Number 5.  The three CMCOs were all signed by order of the same convening authority.  Each contained a slightly different array of court members.
  

The SJA briefly noted the error in his post-trial recommendation (SJAR), submitted pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.].  In this brief discussion, the SJA asserted that the charge sheet “accurately reflect[ed]” that the case was referred to trial by CMCO Number 3 (as amended by CMCO Number 5), that the court-martial was properly referred, and that the error “was administrative and did not prejudice the accused.”  

In the appellant’s clemency petition, the trial defense counsel took issue with the SJA’s conclusions and alleged that the referral irregularities constituted jurisdictional error.  The trial defense counsel noted that lack of jurisdiction may not be waived and may be raised at any stage of the proceedings.
  See R.C.M. 907(b)(1)(A).  In his addendum to the SJAR, the SJA adhered to his earlier opinion.

DISCUSSION

On appeal, the appellant alleges that the court-martial that tried him lacked jurisdiction and, therefore, the proceedings were a nullity.  We agree that there were errors in the referral process, but hold that any such errors did not deprive the court-martial of jurisdiction. 

The facts in the appellant’s case, except in minor respects not relevant here, are virtually identical with the facts in United States v. King, 28 M.J. 397 (C.M.A. 1989).  In King, the convening authority approved the SJA’s pretrial recommendation that “the Charges and their respective Specifications be tried as alleged by general courtmartial [sic] and that the court be convened by Court-Martial Convening Order Number 16, Headquarters, US Army Transportation Center, Fort Eustis, Virginia 23604, dated 2 May 1986.”  (Emphasis added).  At the first Article 39(a), UCMJ, session, the trial counsel announced that the court-martial was convened by CMCO Number 15, as amended by CMCO Number 22.  Pursuant to his pleas, the military judge convicted King of five sexual misconduct offenses.  King elected to be sentenced by an officer panel.  In fact, King was not sentenced by any officers appointed to the court convened by CMCO Number 16, the CMCO to which the convening authority actually referred the case.  See King, 28 M.J. at 398.


In King, our superior court noted that “some unknown person changed appellant's panel from that selected by CMCO 16 to that selected by CMCO 15. Hence, the referral in this case was legally erroneous.”  King, 28 M.J. at 399 (footnote omitted).  Nevertheless, the Court of Military Appeals declined King’s   
“invitation . . . to view this defective referral as a jurisdictional error.”  Id.  Rather, the court treated the error as nonjurisdictional and tested for prejudice.  Id.

“Referral is the order of a convening authority that [the] charges against an accused will be tried by a specified court-martial.”  R.C.M. 601(a).  The discussion to that rule further explains:

Referral of charges requires three elements:  a convening authority who is authorized to convene the court-martial and is not disqualified (see R.C.M. 601(b) and (c)); preferred charges which have been received by the convening authority for disposition (see R.C.M. 307 as to preferral of charges and Chapter IV as to disposition); and a court-martial convened by that convening authority or a predecessor (see R.C.M. 504).

As in the King case, these basic requirements were met in the instant case. First, Colonel Devlin was an authorized general court-martial convening authority under Article 22, UCMJ, and was not otherwise disqualified.  Second, preferred charges were received by Colonel Devlin for disposition and referred by him to trial. Third, the court-martial panel created by CMCO Number 3, like that panel created by CMCO Number 1, was selected by Colonel Devlin.  

Also as in King, we can find “no indication in the record or otherwise that the convening authority's selection of either of these panels was intended to benefit appellant in any particular way.”  King, 28 M.J. at 399.  Unlike the appellant in King, this appellant elected to be tried and sentenced by military judge alone.  The appellant has not alleged any prejudice at all from this defective referral, and we are at a loss to discern any prejudice.  Therefore, the appellant is not entitled to any relief.  See UCMJ art. 59(a).

The findings of guilty and the sentence are affirmed. 


Senior Judge CAIRNS and Judge VOWELL concur. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was arraigned on charges of conspiracy to commit rape and rape, in violation of Articles 81 and 120, UCMJ.  After arraignment, but before the entry of pleas, the charges and specifications were amended to conform to the appellant’s Offer to Plead Guilty. 





� The action by the convening authority is in a somewhat irregular format.  The action stated:  “[S]o much of the sentence extending to confinement for twelve months is changed to confinement for eight months.  The sentence as changed is approved and, except for the bad-conduct discharge, will be executed.”  Nevertheless, we find the action to be complete and unambiguous.  Staff judge advocates (SJAs) should avoid being unnecessarily creative in drafting actions for consideration of the convening authority.  We strongly recommend, unless there is a good reason to deviate therefrom, that SJAs follow the formats contained in the Manual for Courts-Martial, United States (2000 ed.), app. 16.  Any SJAs who have questions about the format of an action should contact the Office of the Clerk of Court, Army Court of Criminal Appeals.


  


� For example, eight identical officer members were listed on both CMCO Numbers 1 and 3; only one officer member was unique to each panel.  Inexplicably, CMCO Numbers 1 and 3 each included four enlisted members on the purported officer panel.  Such lack of care and inattention to detail, in part, helps explain the other errors in the referral of this case.





� The trial defense counsel asserted that he did not become aware of the error until 3 August 1999, more than two months after trial.  We note that a copy of the pretrial advice, which reflected the referral to CMCO Number 1, should have been provided to the defense pursuant to R.C.M. 406(c). 
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