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MEMORANDUM OPINION

-----------------------------------------
MOORE, Judge:


A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of rape (two specifications), forcible sodomy (two specifications), indecent acts with a child under the age of fourteen, and indecent acts with a child under the age of ten, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty-seven years, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply, the matters appellant raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the oral argument of counsel.  We conclude that the record of trial must be returned to the convening authority for a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and action prior to this court addressing the errors raised by appellant.

FACTS


The post-trial paperwork contains the following errors:


1.  Improper Advice on Findings.  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to accurately report the findings and sentence the court-martial adjudged.  In this case, first, the SJAR improperly advised the convening authority of the findings relating to Specification 2 of Charge III:  rape.  The SJAR inaccurately stated that appellant was found guilty of rape on divers occasions when he was actually found guilty of rape on only one occasion.  Second, appellant was found guilty, by exceptions, of Specifications 1 and 2 of Charge I.  The SJAR neglected to acknowledge those exceptions.  Third, the date regarding Specification 1 of Charge I is incomplete.    


2.  Nature and Duration of Pretrial Restraint.  R.C.M. 1106(d)(3)(D) requires the SJAR to state the nature and duration of any pretrial restraint.
  “Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  R.C.M. 304(a).  Appellant was in pretrial confinement for fourteen days.  Upon his release, he was placed on restriction from 20 January 1999 until 6 July 1999.  The military judge concluded that for the majority of the restriction period, appellant was not entitled to pretrial confinement credit.  The military judge did, however, grant appellant six days administrative credit because he found that part of the restriction was more stringent than necessary and was intended as punishment.  While the SJAR properly advised the convening authority of the fourteen days pretrial confinement, it was incomplete since it failed to inform him of appellant’s other pretrial restraint.
  See also United States v. Wellington, 58 M.J. 420, 424 (C.A.A.F. 2003)(the SJAR misadvised the convening authority because it failed to state appellant was restricted).


3.  Service Record.  R.C.M. 1106(d)(3)(C) requires the SJAR to summarize the appellant’s service record.  The SJAR reported appellant’s GT score as 79.  That reported score was different from the GT scores reflected in appellant’s personnel records and the score discussed with the military judge.    


4.  Optional Matters.  R.C.M. 1106(d)(5) allows the SJA to include any optional matters she finds necessary to convey to the convening authority so that he has all the information necessary to fairly act upon the appellant’s court-martial.  The SJAR listed the maximum punishment based on the findings as a bad-conduct discharge, six months confinement, forfeiture of two-thirds pay per month for six months, and reduction to Private E1.
  In the very next line, the SJAR listed the adjudged sentence as a dishonorable discharge, twenty-seven years confinement, and reduction to Private E1.  The adjudged sentence information clearly exceeded the maximum punishment limitation reported. 


5.  Addendum.  Additionally, the addendum to the SJAR erroneously advised the convening authority that the adjudged sentence included a dishonorable discharge, confinement for twenty-seven years, forfeiture of all pay and allowances, and reduction to Private E1.
         

ANALYSIS


The purpose of the SJAR is to assist the convening authority in deciding what action to take on the sentence.  R.C.M. 1106(d)(1).  Because the convening authority approved the adjudged sentence without expressly addressing the findings, he implicitly approved the findings as reported in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Therefore, the convening authority’s purported approval of the erroneous finding of guilty to portions of Specification 2 of Charge III (i.e., rape on divers occasions) is error and a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

Generally, failure to submit corrections to the SJAR waives any issues on appeal unless plain error exists.  R.C.M. 1106(f)(6).  See United States v. Wilson, 54 M.J. 57, 59 (C.A.A.F. 2000) (plain error is an obvious error that materially prejudices the substantial rights of appellant).  However, since this SJAR contained so many errors that it did not accurately convey relevant information to the convening authority in order for him to take proper action, we will not invoke waiver in this case.  


Our superior court noted “that when records of trial come to the Courts of Criminal Appeals with defective staff work, as was the case here, they simply are not ready for review.”  United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F. 1999).  What this court “can do to ensure that the law is being followed and that military members are not being prejudiced is to send these cases back for someone TO GET THEM RIGHT.”  Id. at 230.


To ensure basic due process, we will exercise our considerable Article 66(c), UCMJ, discretion and require a new SJAR and action.  See generally United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998).  It is firmly established that appellant’s best opportunity for sentence relief is with the convening authority.   Johnston, 51 M.J. at 229.  Moreover, a new SJAR allows appellant to present matters to the convening authority under R.C.M. 1105 and 1106 addressing the allegations he raised on appeal that his counsel was deficient both during his trial and in presenting post-trial matters.  United States v. Alves, 53 M.J. 286 (C.A.A.F. 2000).  


The action of the convening authority, dated 6 June 2000, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or different convening authority in accordance with Article 60(c)-(e), UCMJ.


Judge STOCKEL concurs.
CURRIE, Judge (dissenting):


I respectfully dissent.  I agree with my fellow judges that the staff judge advocate’s post-trial recommendation (SJAR) erroneously advised the convening authority of the findings of the court-martial,
 but disagree that a new recommendation and action are necessary.  After carefully reviewing the entire record, I am convinced appellant was not prejudiced as to the approved sentence.    


Appellant, on multiple occasions, raped, forcibly sodomized, and committed indecent acts on his step-daughter, BC.  Born on 9 May 1985, BC was less than ten years old when the attacks began.  She estimated that appellant had sexual intercourse with her two to three hundred times and orally sodomized her fifteen to twenty times over more than three years.  The offenses were broken down into separate specifications to reflect their different venues.  Appellant was convicted as follows:

Charge I, Specification 1:  On divers occasions, appellant committed indecent acts on BC from 1 March 1994 to 21 September 1995.

Charge I, Specification 2:  On divers occasions, appellant committed indecent acts on BC from 27 September 1995 to 31 July 1998.

Charge II, Specification 1:  On divers occasions, appellant forcibly sodomized BC from 1 March 1994 to 21 September 1995.

Charge II, Specification 2:  On divers occasions, appellant forcibly sodomized BC from 27 September 1995 to 31 July 1998. 

Charge III, Specification 1:  On divers occasions, appellant raped BC from 27 September 1995 to 31 July 1998. 
Charge III, Specification 2:  Appellant raped BC on or between 1 September 1998 and 14 December 1998.


As the majority notes, the SJAR erroneously reported that appellant was convicted, as charged, of raping BC on divers occasions between 1 September 1998 and 14 December 1998.
  In fact, the court-martial found that appellant raped BC once during this period.  I agree that the convening authority’s purported approval of the erroneous finding of guilty is a nullity.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Given the error, we may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002)(citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interests of judicial economy and to address the issues appellant has raised in as timely a manner possible, I would invoke the first option.


Applying the principles of United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998), I do not believe this error created a colorable showing of prejudice concerning the approved sentence.  Given the multitude of rapes and sodomies appellant committed over a period of years against his adolescent step-daughter, I am convinced that the convening authority would have approved the adjudged sentence if provided a perfect SJAR.  Thus, no further relief is warranted.  UCMJ art. 59(a) and 66(c).
        


Even if I found that appellant had been prejudiced, I would grant him meaningful relief by reassessing the sentence rather than returning the record for a new recommendation and action.  Wheelus, 49 M.J. at 289.  Appellant has assigned and orally argued before us issues regarding the voluntariness of his inculpatory statement to law enforcement authorities, the effectiveness of his defense counsel at trial and before action, and the admissibility of hearsay statements by the alleged victim.
  It will now be months before we address the assigned errors.  I believe it is in both the interests of appellant and judicial economy to resolve appellant’s assigned errors now.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� On 14 July 1999, the convening authority granted appellant’s request to defer the reduction in rank and automatic forfeitures until initial action.  These deferments are not reflected in the action.  





� The charge sheet, block 8, did not annotate any pretrial restraint.





� The action fails to note appellant’s confinement credit as required by Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (20 Aug. 1999).  The current version (6 Sept. 2002) of Army Regulation 27-10 contains the same provision in para. 5-31a.   


 


� The actual maximum punishment included a dishonorable discharge, confinement for life, total forfeiture of all pay and allowances, reduction to Private E1, a fine, and a reprimand.





� The court notes that the SJA, Lieutenant Colonel (LTC) M, signed the SJAR on 25 April 2000 and the Addendum to the SJAR on 6 June 2000.  In the allied papers, however, LTC J, signing as the SJA and not as the Acting SJA, approved a defense requested delay to submit R.C.M. 1105/1106 matters from 15 May 2000 to 30 May 2000.  The court will not speculate as to why one SJA signed a document approving a defense delay while another SJA signed the Addendum to the SJAR at virtually the same time.   





� In my opinion, appellant waived the remaining errors in the SJAR by his failure to comment upon them in a timely manner.  Rule for Courts-Martial 1106(f)(6).  Regardless, these errors did not prejudice appellant, either alone or cumulatively. 





� The majority also correctly notes that the court-martial also excepted certain language from Specifications 1 and 2 of Charge I, but the SJAR did not accurately report these findings.  These minor errors did not otherwise prejudice appellant and could be corrected in our decretal paragraph.


  


� By concluding that appellant has not been prejudiced, I have not “speculated” as to what the convening authority would have done in the exercise of his unlimited discretion to disapprove either the findings or the sentence or any part thereof if he had been provided a correct SJAR.  UCMJ art. 60(c).  Thus, this case is unlike United States v. Lowe, in which our superior court said that “assessments of prejudice during the clemency process are inherently speculative[,]” held that it and “the courts of criminal appeals will not speculate as to what the convening authority would have done” if the convening authority was denied matters in clemency that “could have altered the outcome,” and ordered a new review and action.  58 M.J. 261, 263-64 (C.A.A.F. 2003)(citation omitted).  Rather, exercising my experience and independent judgment, I have concluded that the facts of this case clearly demonstrate that appellant was not prejudiced.     





� Appellant did not assign as error or allege any prejudice as a result of errors in the SJAR.
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