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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Senior Judge:

A military judge, sitting as a special court-martial, tried Appellant on 6 October and 13 November 1998.  Following mixed pleas, the military judge convicted Appellant of failure to go, making a false official statement, and wrongfully using methamphetamine, in violation of Articles 86, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 912a.  The military judge sentenced Appellant to confinement for a period of 30 days, reduction to the lowest enlisted pay grade, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.

After carefully reviewing the record of trial, the remand from our superior Court, Appellant's three assignments of error, and the Government's response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.

Appellate History

This case is before us for the second time.  In its first review, this Court, applying the permissible-inference standards set forth in United States v. Campbell, 50 M.J. 154, 161 (1999)[Campbell I], supplemented on reconsideration, 52 M.J. 386, 388 (2000)[Campbell II], determined that the Government’s evidence was legally insufficient.  Accordingly, we set aside Appellant’s conviction and dismissed the two charges related to the wrongful use of methamphetamine.  United States v. Powe, No. 99-01162 (N.M.Ct.Crim.App. 31 May 2000)(unpublished op.).  After reassessment, we approved only so much of the sentence as provided for Appellant's reduction to pay grade E-2.

On 10 July 2001, our superior Court resolved affirmatively the issue that the Government had certified,
 set aside our decision of 31 May 2000, and returned the record of trial for further consideration in light of its opinion in United States v. Green, 55 M.J. 76 (2001).  United States v. Powe, 55 M.J. 359, 359 (2001)(summary disposition).  We now undertake that task.     

Facts


The Government’s case-in-chief was based on the positive results of a single urinalysis test.  There was no evidence presented that anyone had ever seen Appellant possess or use methamphetamine, and Appellant denied any such involvement with illegal substances.  The prosecution called five witnesses: the criminal investigator to whom Appellant had given a statement denying having used methamphetamine; the command's urinalysis coordinator; the urinalysis observer in Appellant's test; the battalion substance abuse prevention officer; and a forensic chemist from the urinalysis laboratory responsible for testing Appellant's sample.  The Government also introduced a document comprising the false official statement and other documents establishing the chain-of-custody and the positive test results.

The Government's first witness established to our satisfaction that, if Appellant had wrongfully used methamphetamine, he gave false official oral and written statements when he denied such use.  The Government's next three witnesses established that the proper procedures were employed when Appellant gave a urinalysis sample on 27 July 1998. 

The final witness the Government called during its case-in-chief was Mr. R.J. Czarny, Quality Assurance Officer, Naval Drug Screening Laboratory (NDSL), San Diego.  Mr. Czarny testified that NDSL San Diego utilized three tests before reporting Appellant's sample as positive for methamphetamine: two screening tests using a radio-immuno assay procedure and a confirmation test, the gas chromatography/mass spectrometry test.

Mr. Czarny stated that the NDSL would report a sample as positive only if the result was at or above the Department of Defense cutoff level on each of the three tests.  In the case of methamphetamine, the tests must establish that the sample contained at least 500 nanograms per milliliter (ng/ml) of methamphetamine.  The test on Appellant's sample resulted in a reading of 589 ng/ml for methamphetamine and 310 ng/ml for amphetamine.  Since it was above the cutoff level only for methamphetamine, that was all that the NDSL reported as positive.

Mr. Czarny stated that the methamphetamine in Appellant's sample was further tested to determine if it was the kind that might be found after using an over-the-counter (OTC) drug, a Vick's inhaler.  Testifying that the methamphetamine they found in Appellant's urine was of the "right-handed form," Record at 82, the witness stated that no OTC drugs, and specifically none of the drugs to treat asthma, used this kind of methamphetamine.  He stated that only one kind of prescription drug sold in this country, Benzphetamine, can result in a positive test for this particular kind of methamphetamine. 

During cross-examination, Mr. Czarny admitted that the level in Appellant's case was at the low end of results that NDSL would report as positive.  Indeed, the highest concentration Mr. Czarny had ever seen in a sample was 300,000 ng/ml, over 500 times Appellant's level.  He also admitted that there was a ± 5% error rate in the reported concentration levels of tests they conducted.  Mr. Czarny acknowledged that it would have been possible to have ingested methamphetamine without realizing it and yet tested positive at that level.  Finally, he admitted that there had been some quality-assurance problems at two military drug-testing labs, Oakland and Norfolk.  On redirect, he opined that the testing conducted in his San Diego laboratory was extremely accurate and reliable.  Indeed, he testified that his NDSL had never reported a single false positive result. 

Appellant did not take the stand in his own defense.  Instead, he called two military supervisors who testified that he was a responsible, reliable, and efficient Marine who had performed quite well in his role as driver and dispatcher in the motor pool.  Although Appellant generally demonstrated good military character, the witnesses admitted that they were aware that Appellant had had some adverse counseling sessions.  Moreover, they both testified that they had not observed Appellant at all during his off-duty hours. 

Discussion

When our superior Court remanded this case, it directed that we undertake further consideration of the record of trial in light of its opinion in United States v. Green, 55 M.J. 76 (2001).  Powe, 55 M.J. at 359.  In Green, a special court-martial had convicted the accused of, inter alia, two specifications of wrongful use of cocaine.  Our superior Court held that:  

If the military judge determines that the scientific evidence . . . is admissible, the prosecution may rely on the permissive inference during its case on the merits.  A urinalysis properly admitted under the standards applicable to scientific evidence, when accompanied by expert testimony providing the interpretation required by Murphy, [23 M.J. 310 (C.M.A. 1987)], provides a legally sufficient basis upon which to draw the permissive inference of knowing, wrongful use, without testimony on the merits concerning physiological effects.  

Green, 55 M.J. at 81 (citing United States v. Bond, 46 M.J. 86, 89 (1997)).  The Court held that the military judge, as evidentiary "gatekeeper," has broad discretion to determine whether the party offering expert testimony has established an adequate foundation with respect to admissibility, especially regarding reliability and relevance.  Green, 55 M.J. at 80-81. 

In the present case, unlike in Campbell I and Campbell II, the military judge considered as evidence a test that did "not involve a novel scientific procedure."  See Green, 55 M.J. at 81.  "Rather, the evidence introduced was produced from a set of testing procedures well-established within the scientific and legal communities as reliable when properly employed."  United States v. Barnes, 57 M.J. 626, 631 (N.M.Ct.Crim.App. 2002).  Moreover, the evidence that the Government introduced established beyond doubt that the test was properly employed in this case.  

Once the scientific evidence is admitted in the case on the merits, it is the responsibility of the factfinder to determine the weight given to the evidence.  Bond, 46 M.J. at 89.  The factfinder is empowered to draw upon a permissive inference of wrongfulness.  Green, 55 M.J. at 81; Bond, 46 M.J. at 89.

In contrast to the situation in Campbell, Appellant did not move at trial to exclude the test result or the expert testimony.  See Green, 55 M.J. at 81.  The prosecution established a legally- sufficient basis upon which to draw the permissive inference of knowing, wrongful use.  Upon reconsideration and having applied the principles contained in Green, we now conclude that the prosecution's evidence was legally and factually sufficient to support the findings that Appellant was guilty of the two offenses at issue.  

Assignments of Error

In his most recent brief, Appellant submitted three  assignments of error for this Court to consider or reconsider.  We will address each in order.

Assignment of Error I

Appellant first contends that the evidence presented at trial was insufficient to prove that Appellant had used methamphetamine on dates "reasonably near" those listed on the sole specification for Charge III.  He contends that we should, therefore, dismiss Charge III.

Appellant's argument fails on both procedural and substantive grounds.  First, with respect to the procedural basis for denying Appellant relief, it is inappropriate for this Court to review matters that exceed the conditions of the remand.  United States v. Riley, 55 M.J. 185, 188 (2001).  Appellant raised this issue in his reply brief.  This Court specifically declined to grant appellant relief on that basis.  He is not entitled to another review.  United States v. Smith, 41 M.J. 385, 386 (1995).

Second, we decline to grant Appellant relief on substantive grounds.  The evidence establishes that Appellant tested positive for methamphetamine on 27 July 1998.  At trial an expert testified that, over a relatively short period of time, the human body breaks down and excretes methamphetamine that it has consumed.  We are confident that the date (or dates) Appellant actually used methamphetamine in this case is "reasonably near," if not precisely during, the period charged.  See United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993).  This assignment of error is without merit.   

Assignment of Error II

In a second assignment of error, Appellant contends that his conviction for violating Article 112a, UCMJ, violates due process.  He argues that one cannot logically infer knowing and wrongful use, beyond a reasonable doubt, merely from the drug's presence in Appellant's urine.  

Once again, Appellant's claim is procedurally defective.  Riley, 55 M.J. at 188.  Appellant unsuccessfully raised this issue during this Court's initial review.  He is not entitled to another review.  Smith, 41 M.J. at 386.

But Appellant loses substantively as well.  Our superior Court has long held that the use of urinalysis tests and permissive inferences is appropriate in illegal drug-use cases.  See Green, 55 M.J. at 81; Campbell, 50 M.J. at 159 (and other cases cited therein).      


To obtain a conviction under Article 112a, UCMJ, for wrongful use of a controlled substance, the Government must prove:

(1) That the accused used a controlled substance; and

(2) That the use by the accused was wrongful.

Green, 55 M.J. at 79 (citing manual for courts-martial, united states (2000 ed.), Part IV, ¶ 37(b)(2)).  The Manual also provides:

Knowledge of the presence of the controlled substance

is a required component of [wrongful] use.  Knowledge 

of the presence of the controlled substance may be 

inferred from the presence of the controlled substance 

in the accused's body or from other circumstantial 

evidence.  This permissive inference may be legally sufficient to satisfy the government's burden of proof 

as to knowledge.

MCM, Part IV, ¶ 37c(10).  See also United States v. Mance, 26 M.J. 244, 253-54 (C.M.A. 1988), cert. denied, 488 U.S. 942 (1988); United States v. Ford, 23 M.J. 331, 335 (C.M.A. 1987).  Applying these principles to the facts of this case, we conclude that the evidence is legally sufficient.

The test for factual sufficiency "is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of [this Court] are themselves convinced of [Appellant's] guilt beyond a reasonable doubt."  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); see United States v. Sills, 56 M.J. 239, 240-41 (2002).

After hearing all the evidence and personally observing the witnesses, the military judge in this case, as trier-of-fact, found Appellant guilty of one specification of wrongful use of methamphetamine beyond a reasonable doubt.  Before affirming the conviction, however, we must also be so convinced. 


In its case-in-chief, the prosecution relied almost entirely on the positive urinalysis test and the presumption of knowing, wrongful usage of the controlled substance indicated.  The defense attempted to show that the positive urinalysis could be consistent with innocent ingestion and argued that the testing procedures and results may have been suspect.

We have carefully considered the evidence as it relates to these possible concerns.  In addition to the test results and the reliability of the testing procedures, we must also consider what Appellant said and did at and after the time of the urinalysis.  This includes Appellant's statements to the urinalysis coordinator and the CID investigator about some drugs he had been taking for his asthma.  Indeed, in his statement Appellant admitted taking a prescription drug, Preventalin, without a prescription.  The Government specifically addressed the possibility that a prescription or OTC drug could result in a positive urinalysis.  Their expert witness addressed the question in general terms and then specifically with respect to the drugs Appellant contends he was taking.  There was simply no factual basis to support Appellant's argument. 

We also note that Appellant was one of four Marines who gave their urine sample a week later than most others in the unit.  Moreover, Appellant had some difficulty giving his sample, having to remain in the testing area drinking water for an hour or so until he could produce an adequate amount.  Additionally, Appellant and the urinalysis coordinator engaged in a brief discussion concerning any medications he might be taking.  Lance Corporal (LCpl) Lueth testified that, when she asked Appellant whether or not he was taking any medications, "[h]e looked at me and kind of smiled and said, not really."  Record at 47.  It was not until his later interview with the criminal investigator that Appellant listed a variety of drugs, both OTC and one prescription drug, that he contended caused him to test positive for methamphetamine.  

Finally, we note that Appellant manifested a rather cavalier attitude toward the illegal use of prescription drugs.  In his sworn written statement, he claimed to have informed LCpl Lueth that he "had been utlizing prescription drugs to combat my asthma . . . .  I had prepared a list of the drugs I was currently using."  Prosecution 6, at 2.  He then stated that he had received one of these prescription drugs from his mother, "but I do not know where or from who[m] she got it."  Id. 

Appellant's actions and statements at the time of the urinalysis and afterwards point to an effort on his part to avoid the consequences of his criminal conduct.  After taking all the evidence into account, we are ourselves convinced, beyond a reasonable doubt, that Appellant committed this offense.

Assignment of Error III -- Evidence Insufficient 

to Prove False Official Statements

Citing United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1993), Appellant next contends that a key part of this Court's earlier holding, that the evidence was insufficient to prove beyond a reasonable doubt that Appellant knew the medications he was taking would not cause him to test positive on the urinalysis, constitutes the law of the case because the Government chose not to certify that issue on appeal.  We disagree.  

In our 31 May 2000 decision, this Court stated:

Having found that the evidence was legally 

insufficient to support the finding that the 

appellant had wrongfully used methamphetamine, we 

must also necessarily find that the Government's evidence is legally insufficient to prove beyond 

a reasonable doubt that his statement that he had 

not used methamphetamine was false or that he knew 

it was false.

Powe, unpublished op. at 8.

The Government argues that, since we based our original ruling concerning Charge II on the wrongful-use issue, the false-official-statement matter falls within "the limitations and conditions prescribed by the remand."  Riley, 55 M.J. at 188.  This seems to be the correct view.  Our task now is to address the legal and factual sufficiency of the evidence presented at trial to support the findings of guilty concerning the false official statement offense.

To prove that Appellant made a false official statement, the Government must prove: 

(1) That the accused signed a certain official document or made a certain official statement; 

(2) That the document or statement was false in certain particulars; 

(3) That the accused knew it to be false at the time of signing it or making it; and

(4) That the false document or statement was made with the intent to deceive.

MCM, Part IV, ¶ 31(b).

The Government has proven, to our complete satisfaction and beyond a reasonable doubt, that Appellant made a false oral and written statement to Staff Sergeant (SSgt) Reall on 6 August 1998.  It was false in at least two particulars: (1) he stated that he had not used methamphetamines; and (2) he claimed that he tested positive because of the medications he was then taking.  Moreover, Appellant then knew that these statements were false.  Finally, he clearly made the statements and signed the document with the intent to deceive the authorities with respect to his earlier criminal conduct.


In its original decision, this Court set aside the findings of the special court-martial because we concluded, based on our reading of our superior Court's opinions in Campbell I and Campbell II, that such a result was required.  However, now that we understand that the evidence upon which the military judge based his findings was legally sound, we have no trouble concluding that Appellant is in fact guilty of the offenses of which he was found guilty below.

We are intrigued by Appellant's final two arguments.  First, he suggests that, if we were to affirm his convicting of making a false official statement, we would be relying on impermissible "spillover" evidence.  See United States v. Davis, 50 M.J. 674, 680 (N.M.Ct.Crim.App. 1999).  Second, Appellant argues that, while the military has made a policy determination that, in order to combat the evils of drug usage in the military, it may be necessary to lower the legal and constitutional bar for proving knowing use by an inference, this same imperative does not apply to false official statements concerning such drug usage.  

The Davis decision, although analogous, simply does not stand for the proposition that Appellant now ascribes to it.  The logical analysis supporting the accused's conviction for making a false official statement that the Davis Court called "flawed" is far removed from the two clear falsehoods that Appellant made in the instant case.  See Davis, 50 M.J. at 680.

We conclude that Appellant's argument is unpersuasive with respect to the policy argument as well.  False statements about drug usage compound the damage that the military suffers from the scourge of illicit drugs.  By misleading investigators, such false official statements deflect scarce anti-drug resources.  Moreover, while Appellant is correct that there is no reported cases on this specific issue (for or against Appellant's position), the Supreme Court has observed that "[i]nferences and presumptions are a staple of our adversary system of factfinding.  It is often necessary for the trier of fact to determine the existence of [a] . . . fact -- from the existence of one or more 'evidentiary' or 'basic' facts."  County Court of Ulster County, New York v. Allen, 442 U.S. 140, 156 (1979); see also Green, 55 M.J. at 80-81.

In the instant case, the "basic evidentiary" fact is that Appellant tested positive for methamphetamine in his urine.  Given all the evidence adduced at trial as to the integrity of the collection and testing procedures, we are fully confident that this urinalysis correctly revealed what was in Appellant's system.  One can appropriately infer from this that Appellant had knowingly and wrongfully used methamphetamine.  

On a later occasion Appellant told a criminal investigator: (1) that he had not used methamphetamine; and (2) that he tested positive because of certain drugs he had been taking for his asthma.  The Government proved that both of these statements were knowingly false.  Moreover, Appellant made them with the intent to deceive criminal investigators.  The military permits, but does not require, the trier-of-fact to infer the knowing and wrongful use of illegal drugs because of the presence of the drug metabolite in the urine.  We hold that this inference is appropriate not merely in the prosecution of offenses under Article 112a, UCMJ, but in any offense where this drug-use inference is relevant.

Conclusion

Accordingly, we affirm the findings and sentence, as approved on review below.


Judge VILLEMEZ and Judge HARRIS concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

� WHETHER THE LOWER COURT ERRED WHEN IT FOUND THE GOVERNMENT'S EVIDENCE DID NOT SATISFY THE ALTERNATIVE THEORY OF PROOF DEEMED BY THIS COURT TO BE EQUIVALENT PERSUASIVENESS TO THE THREE-PART STANDARD ENUNCIATED BY THIS COURT IN THE CAMPBELL DECISIONS IN ORDER TO PERMIT THE INFERENCE THAT THE ACCUSED KNOWINGLY AND WRONGFULLY USED A CONTROLLED SUBSTANCE.  
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