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SULLIVAN, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of violating a lawful general regulation (three specifications of fraternization), violating a lawful general order (wrongfully providing alcohol to a soldier under legal drinking age), maltreatment of a subordinate (six specifications), rape, indecent assault (two specifications), adultery (two specifications), and wrongful communication of a threat, in violation of Articles 92, 93, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 893, 920, and 934 [hereinafter UCMJ].
 
  Appellant pled guilty to one additional specification of violating a lawful general order (fraternization), in violation of Article 134, UCMJ.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty-three years, forfeiture of all pay and allowances, and reduction to the grade of Private E-1.  The case is submitted to us for review under Article 66, UCMJ. 

Appellant asserts, inter alia, the evidence is factually and legally insufficient to support the finding of guilty of rape (Specification 1 of Charge I).
  We agree and find the evidence of rape factually insufficient.

BACKGROUND

We will not detail appellant’s appalling misuse of his position as unit First Sergeant to target and prey sexually on newly assigned junior enlisted women.  The simplest fact speaks volumes:  appellant victimized the majority of women in his unit.  As junior enlisted women arrived in the unit, some still in their teens and most on their first permanent duty assignment after a year or less in the Army, appellant would begin his sexual targeting.  Private First Class (PFC) AN, a twenty-four year-old cook, arrived at the unit in September 2005.  In November 2005, she requested leave to retrieve her two children from her mother who had been caring for them.  As she attempted to sign out on leave at the company around 2200 hours, appellant declared he could not find her approved leave request but speculated the form might be in his quarters.  Private First Class AN followed appellant to his room at his suggestion.  Once inside the room, appellant appeared to look for the leave form while PFC AN sat.  After appellant left the room briefly to check on his laundry, he returned and began discussing with PFC AN options for her future, including staying in the Army, being “medically boarded,” and “chaptered out on the chapter 5-8.”
  

Appellant began to rub PFC AN’s shoulders.  She was nervous and shaking; appellant offered her a drink which she declined.  Appellant then had PFC AN lie on her stomach and massaged her back and legs.  During the five minute massage, appellant remarked how nice her body was and expressed a desire to see her body and to have sex with her.  Private First Class AN stood in front of appellant and, when he asked if he could see her “chest,” she removed her shirt.  Appellant asked if he could see her “butt” and PFC AN “dropped her pants.”  Appellant again asked if he could have sex with her; PFC AN did not respond but found herself lying on her back on appellant’s bed.  Her legs were over his shoulders and they had sexual intercourse.  Private First Class AN testified she wanted to push appellant off her but did not.

 Afterwards, PFC AN drove her car to the battalion where appellant signed her out on leave without the approved leave form.  At no point did she express reluctance or refuse appellant’s overtures:  “I didn’t say yay [sic] or nay.”  When the trial counsel asked her to explain what she thought would happen if she did not comply, PFC AN testified: “I believe my life there in the company would have gotten harder.  I believe that everything I did I probably would have gotten in trouble for.”  She also was concerned appellant might stop her “chapter” paperwork. In cross-examination, however, she testified appellant never threatened her in any way.  
LAW

This court reviews de novo a record of trial for factual insufficiency, “giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.”  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).   
The elements of rape under Article 120(a) are such that “[a]ny person . . . who commits an act of sexual intercourse by force and without consent [is] guilty of rape[.]”  The Manual for Courts-Martial [hereinafter MCM] further explains the language “by force and without consent”:

Force and lack of consent are necessary to the offense.  Thus, if the victim consents to the act, it is not rape. . . .  If a victim in possession of his or her mental faculties fails to make lack of consent reasonably manifest by taking such measures of resistance as are called for by the circumstances, the inference may be drawn that the victim did consent.  Consent, however may not be inferred if resistance would have been futile, where resistance is overcome by threats of death or great bodily harm, or where the victim is unable to resist because of the lack of mental or physical faculties.

MCM, Part IV, para.45.c.(1)(b).


Force and lack of consent are separate elements but the circumstances may be such that the same evidence proves both elements.  See United States v. Simpson, 58 M.J. 368, 377 (C.A.A.F. 2003).  Force can be either actual or constructive in nature.  United States v. Bright, 66 M.J. 359, 363 (C.A.A.F. 2008).  “Actual force is physical force used to overcome a victim’s lack of consent.”  United States v. Leak, 61 M.J. 234, 246 (C.A.A.F. 2005) (citing United States v. Palmer, 33 M.J. 7, 9 (C.M.A. 1991)).  When “intimidation or threats of death or physical injury make resistance futile, then it is said that constructive force has been applied.”  United States v. Cauley, 45 M.J. 353, 357 (C.A.A.F. 1996) (quotation marks and citation omitted).  Lack of consent does not have to be proven by showing the victim physically resisted:  it “can be manifested by the victim in a number of ways other than physical resistance.”  Id.  “In determining whether force and lack of consent occurred, the court-martial must consider the totality of the circumstances presented in the case.”  Bright, 66 M.J. at 363 (citation omitted).  Such analysis considers the behavior of both the alleged attacker and the alleged victim.  United States v. Bonano-Torres, 31 M.J. 175, 179 (C.M.A. 1990).

DISCUSSION

In reviewing the evidence, we conclude “the record is devoid of any evidence showing [PFC AN] manifested a lack of consent or took any measure to resist sexual intercourse. . . .”  Bright, 66 M.J. at 364.  Significantly, appellant did not direct PFC AN to disrobe or to engage in intercourse.  Rather, appellant expressed a wish to view parts of her body and PFC AN removed her shirt and pants, apparently with no showing of reluctance.  Similarly, after appellant expressed a desire to have sexual intercourse, PFC AN testified, “I didn’t really make a response.  It was just like we – we were on the bed.  [B]efore I knew it I was on the bed.”  Under these circumstances, no inference of lack of consent can be reasonably made.

Having found PFC AN did not reasonably manifest her lack of consent, we have not yet exhausted our analysis of the element of consent; we must also determine whether resistance would have been futile, whether it was overcome by threats, or whether she lacked capacity to resist.  See MCM, Part IV, para. 45.c.(1)(b).  There is no evidence PFC AN lacked either mental or physical capacity to resist.  As to the futility of resistance, PFC AN testified she believed her “life in the company would have gotten harder” and everything she did “probably would have gotten [her] in trouble. . . .”  The strongest evidence she provided on the futility of resistance was her statement that appellant’s rank played a role:  “he was my First Sergeant.  He controlled – like, everything” and “appellant had “all control” over her.  We have no doubt PFC AN subjectively feared appellant’s power over her life, but that is insufficient to support the conclusion that resistance would have been futile.  See Bright, 66 M.J. at 365; cf. United States v. Simpson, 55 M.J. 674, 707 (Army Ct. Crim. App. 2001), aff’d, 58 M.J. 368 (C.A.A.F. 2002) (Finding factual insufficiency where trainee did not verbally or physically resist drill sergeant’s demands and “reject[ing] the notion that every act of intercourse between a trainee and a drill sergeant is inherently nonconsensual.”).  Lastly, there were no express threats made of any kind; at most, PFC AN inferred a threat to interfere with her discharge paperwork or to make her life “harder.”  Under these circumstances, no reasonable fact finder could conclude the threat inferred by PFC AN demonstrates her resistance was overcome by threats of death or great bodily harm.  See Bright, 66 M.J. at 366.
CONCLUSION

The finding of guilty of Specification 1 of Charge I is set aside and the Charge is dismissed.  We also find there is no evidence to support the following language contained within Specification 2 of Charge II:  “rubbing her shoulders and back.”  This Court affirms only so much of the findings of guilty of Specification 2 of Charge II as follows: 

In that First Sergeant (E8) Kevin O. Bell, U.S. Army, did, at or near Fort Drum, New York, on or about 12 November 2005, commit an indecent assault upon Private (E2) H.M.B., a person not his wife, by putting his hand down her pants underneath her underwear, and placing his fingers in her vagina, with intent to gratify his lust and sexual desires. 

Further, as noted in footnote 2, supra, the finding of guilty of a violation of a lawful general regulation by fraternizing with Private (E2) H.M.B. (Specification 3 of Charge IV) is set aside and dismissed.  On consideration of the entire record, including the other assigned errors and those issues headnoted by appellate defense counsel as personally specified by the appellant, the remaining findings of guilty are affirmed.
Since the rape charge we set aside as factually insufficient was the only offense of which appellant was convicted with a maximum punishment of confinement for life without parole,
 we cannot be reasonably certain what sentence might have been adjudged and approved for the remaining offenses.  The “penalty landscape” has changed.  United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006) (Baker, J., concurring) (citation omitted); see also United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  Accordingly, the sentence is set aside.  The record of trial is returned to the Judge Advocate General for submission to the same or a different convening authority for a sentence rehearing on the remaining findings.
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Senior Judge HOLDEN and Judge HOFFMAN concur.
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� The military judge dismissed one specification of indecent assault (Specification 1 of Charge II) and one specification of adultery (Specification 2 of Charge II) as multiplicious for findings with the rape specification.  





� In Assignment of Error VIII, appellate defense counsel allege “the military judge erred by instructing on [dismissed Specification 3 of Charge IV], permitting the panel to return a finding of guilt as to that specification, and directing the members to return a sentence which [was] based in part on their finding of guilt as to that specification.”  We need not address whether the military judge misspoke when addressing trial defense counsel’s Rule for Courts-Martial [hereinafter R.C.M.] 917 motion and only intended to dismiss certain language within Specification 3 of Charge IV, rather than the entire specification.  See generally United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973) (A verdict is sufficient “so long as it manifests decision upon the issues, and it should not be overturned because of defects of form which do not affect the merits.”).  The staff judge advocate’s recommendation (SJAR) failed to inform the convening authority of the panel’s finding of guilty; instead, the SJAR stated the military judge dismissed in its entirety Specification 3 of Charge IV under R.C.M. 917.  Where, as here, a convening authority does not expressly address findings in his action, he implicitly approves the findings as summarized in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.A.A.F. 1994); United States v. Alexander, 63 M.J. 269, 275 (C.A.A.F. 2008).  The panel’s finding of guilty to Specification 3 of Charge IV is dismissed. Our decision to order a sentence rehearing addresses any possible prejudice stemming from the alleged error.





� The military judge dismissed another rape specification (Specification 2 of 


Charge I) under R.C.M. 917, however, the remaining specification of rape was not renumbered.  


� Private First Class AN was referring to provisions for administrative separation under Army Reg. 635-200, Personnel Separations: Active Duty Enlisted Administrative Separations, para. 5-8 (6 June 2005) (involuntary separation for parental obligations) and for separation based on physical disability under Army Reg. 635-40, Personnel Separations – Physical Evaluation for Retention, Retirement or Separation (15 August 1990).  


� MCM, Part IV, para. 45.e.(1).
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