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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, appellant was found guilty by a military judge sitting as a general court-martial of use, possession and two specifications of distribution of marijuana in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a (1988) [hereinafter UCMJ].  The approved sentence was to a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  In his initial action, the convening authority also waived the “forfeiture of pay and allowances, as required by Article 58b, . . . for a period of six months, [to] be paid directly to [appellant’s daughter].”


Appellant’s case was submitted to this court on its merits.  There is, however, an ambiguity in appellant’s pretrial agreement that was resolved at trial, but not implemented in the convening authority’s action.  The quantum portion of appellant’s pretrial agreement stated:

The convening authority agrees to disapprove any confinement adjudged in excess of eleven months.  In addition, the convening authority agrees to waive forfeitures of pay and allowances for the maximum period authorized by law, as long as those pay and allowances are being paid directly to PVT Goode’s daughter.  Any other lawful punishment may be approved.

After the announcement of sentence, the military judge examined the quantum portion of the pretrial agreement and stated, in effect, that the convening authority could approve the adjudged sentence.  When counsel voiced some uncertainty as to the impact of the agreement on the forfeitures, the following colloquy occurred:

MJ:  So, then, the effect of the pretrial agreement is, the convening authority may approve a sentence that includes reduction to the grade of Private E1, confinement for ten months, and a bad-conduct discharge.  Is that counsel’s understanding?

DC:  Yes, sir – yes, ma’am.

TC:  Yes, Your Honor.

MJ:  So the convening authority agrees to disapprove any adjudged forfeitures?

DC:  Yes, ma’am.

TC:  Yes, Your Honor.

MJ:  And, so, are counsel saying it has no effect on the automatic forfeiture provisions of Article 58(b), or doesn’t it also apply to those?

DC:  It also applies to those, ma’am.

MJ:  Yeah.  The problem is, the language should be – he’s agreeing to – I believe the intent is to disapprove any adjudged forfeitures and to waive Article 58(b) automatic forfeitures.  Is that what the intent is?

DC:  That’s the intent, Your Honor.

MJ:  Is that your understanding, trial counsel?

TC:  That’s my understanding of the intent, Your Honor.

MJ:  Okay.  So, the effect of the pretrial agreement though, is that the convening authority may approve a sentence that includes reduction to Private E1, confinement for 10 months, and a bad-conduct discharge.  Do counsel agree with that?

DC:  Yes, ma’am.

TC:  Yes, Your Honor.

MJ:  Okay.  In addition to disapproving adjudged forfeitures, the convening authority also agrees to waive the automatic forfeiture provisions of Article 58(b) to the maximum extent authorized by law, which the law provides that the convening authority can only do that as long as the pay and allowances are paid directly to Private Goode’s daughter.  Do both sides agree with that?

TC:  Yes, Your Honor.

DC:  Yes, ma’am.

MJ:  All right.  Do you understand that, Private Goode?  I know that was kind of involved.  Do you understand what we just talked about?

ACC:  Yes, ma’am.

MJ:  Okay.  You understand that there are two kinds of forfeitures involved – there’s forfeitures that are adjudged, and then there’s a law that says there’s automatic forfeitures, and what the convening authority agreed to here, as represented by the trial counsel, is that the convening authority is going to disapprove the one type of forfeitures and waive the other kind.  Do you understand that?

ACC:  Yes, ma’am.


The assimilation of the new automatic forfeiture and waiver provisions of Article 58b, UCMJ, which are themselves not a model of legislative clarity, into the court-martial process has not gone smoothly.  In the absence of adjudged forfeitures, counsel, convening authorities and military judges are experiencing little difficulty in accurately applying these provisions.  It is the interplay of adjudged and automatic forfeitures that has generated some confusion.  The above colloquy is a typical example of this.  The genesis of the confusion is found in the language of Article 58b(b), UCMJ, that provides:

In a case involving an accused who has dependents, the convening authority or other person acting under section 860 of this title (article 60) may waive any or all of the forfeitures of pay and allowances required by subsection (a) for a period not to exceed six months.

(Emphasis added.)

On its face, the waiver authority only extends to forfeitures required by subsection (a), i.e., the automatic forfeitures.

When forfeitures result solely from the automatic provision (i.e., there are no adjudged forfeitures), the convening authority may waive the automatic forfeitures up to the maximum amount for the maximum period (i.e., six months).  When forfeitures result solely from the adjudged sentence (i.e., discharge and confinement components of a sentence do not trigger Article 58b, UCMJ), the convening authority has no waiver authority.  When partial forfeitures are approved and automatic forfeitures are otherwise triggered by the approved sentence, the convening authority can at least waive the difference between the partial forfeiture and the automatic forfeitures.  When forfeitures result from both the adjudged sentence and automatic provision coterminously, the convening authority’s waiver authority is less clear.

Congress did not specify whether automatic forfeitures exist simultaneously with adjudged forfeitures or only in the absence thereof, nor whether one category of forfeitures takes precedence over the other.  Article 58b, UCMJ, merely specifies that only automatic forfeitures, not adjudged forfeitures, are subject to being waived.  Practitioners have finessed this quandary by disapproving some or all of the adjudged forfeitures, allowing automatic forfeitures to be triggered up to the statutorily required amount, and then waiving the automatically forfeited amount (i.e., only the amount required by Article 58b(a), UCMJ).  Cf., United States v. Spears, 48 M.J. 768, 773 (AF Ct. Crim. App. 1998).  This appears to be what the parties were attempting to do in the instant case, that is, the adjudged forfeitures would be disapproved, and automatic forfeitures triggered and waived for six months (and, presumably, then automatically forfeited for the remaining four months of appellant’s sentence).

Although the common understanding of the parties, as evidenced on the record by the above quoted colloquy, was that the convening authority would disapprove the adjudged forfeitures, he failed to do so in his initial action.  We will correct this in our decretal paragraph.

The findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, and reduction to Private E1 is affirmed.  The convening authority’s waiver action remains in effect.
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