GILCREASE – ARMY 9601734


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, TRANT, and CARTER

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant RALPH V. GILCREASE

United States Army, Appellant

ARMY 9601734

United States Army Infantry Center and Fort Benning

L. R. Dean, Military Judge

For Appellant:  Major Leslie A. Nepper, JA (argued); Colonel John T. Phelps II, JA; Lieutenant Colonel Michael L. Walters, JA (on brief).

For Appellee:  Captain Elizabeth N. Porras, JA (argued); Colonel Joseph E. Ross, JA; Lieutenant Colonel Frederic L. Borch III, JA (on brief).

28 April 1998

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of maltreatment (three specifications), solicitation of another to commit the offenses of adultery (two specifications) and sodomy (three specifications), indecent acts, and indecent assault (two specifications) in violation of Articles 93 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893 and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for automatic review under Article 66, UCMJ.

Appellant raises three assignments of error:  (1) his sentence was inappropriately severe; (2) Specification 9 of Charge II (indecent assault) is legally and factually insufficient because the victim consented to the touching of his knee (see MANUAL FOR COURTS-MARTIAL, UNITED STATES (1995 ed.), Part IV, paras. 54c(1)(a) and 63(c); and (3) Specifications 1-5 of Charge II (the solicitation offenses) are an unreasonable multiplication of charges with Specifications 1-3 of Charge I (maltreatment).

The government concedes that the second assignment of error is meritorious, but urges the court to find appellant guilty of the lesser-included offense of indecent acts with another.  At trial, the government expressly rejected an offer by the military judge to instruct the members on the lesser-included offense of indecent acts.  Although this court is not legally bound by the government’s election at trial, we find no equitable reason to adopt the government’s assertion, for the first time, that the facts of this case support a lesser-included offense.  Accordingly, we will dismiss Specification 9 of Charge II and reassess the sentence.  See United States v. Sales, 22 M.J. 305 (C.M.A. 1986).


Appellant also argues that eight years of confinement is inappropriately severe because his misconduct consisted primarily of lewd comments.  We agree.  Appellant repeatedly made explicit sexual comments to three junior enlisted soldiers and solicited them to engage in homosexual conduct with him and heterosexual conduct with his wife while appellant watched.  On one occasion appellant grabbed the groin area of one of the soldiers and on another occasion masturbated in view of  that same soldier.  While appellant’s misconduct was serious and completely unacceptable, we will reassess his sentence because it is inappropriately severe for his offenses.


We have considered appellant’s third assignment of error (unreasonable multiplication of charges) and the matters appellant asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 9 of Charge II is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record of trial, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.


Senior Judge TOOMEY and Judge TRANT concur.
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