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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of disobeying a lawful order (two specifications), violating a lawful general regulation, and aggravated assault (two specifications), in violation of Articles 90, 92, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 892, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error and the government’s reply thereto.  Appellant asserts, and the government concedes, that the staff judge advocate’s recommendation and the promulgating order fail to note that the military judge, in partially granting a defense Rule for Courts-Martial [hereinafter R.C.M.] 917 motion, struck the following language from the Specification of Charge II:  the words, “and 9a,” and the phrase, “and failing to register his personally owned firearm with the Directorate of Public Safety.”  We agree and will amend the promulgating order accordingly.  Although we find appellant’s remaining assertions of error to be without merit, we will briefly discuss the assertions of error concerning ineffective assistance of counsel.
FACTS


On 10 April 2003, prior to trial, appellant’s trial defense counsel, Captain (CPT) W, submitted a request for a mental health examination (sanity board), under R.C.M. 706, to the military judge with the following justification:
a.  It appears that the accused had been diagnosed with at least one or more mental illnesses (Bipolar disorder) in the past. 

b.  During client interviews, [Specialist (SPC)] Hall seems distant and incapable of answering direct questions.  He often brings up unrelated, insignificant information during these sessions, and fails to comprehend that he is presently facing very serious consequences.  

The request posed a list of very specific questions, and asked the sanity board to explore the issue of bipolar disorder and consider appellant’s mental health records.


The sanity board, consisting of a single clinical psychologist, Doctor (Dr.) Alan Maiers, conducted its examination on 9 May 2003.  Doctor Maiers, who interviewed appellant, administered a battery of clinical tests and reviewed the legal documents and medical records he was provided.  His detailed findings were provided to trial defense counsel on 10 May 2003.  The findings state in pertinent part: 

After the Article 32[, UCMJ,] hearings, the accused voiced suicidal thoughts and was placed in a psychiatric partial hospitalization unit of the Laurel Ridge Hospital for observation and evaluation of possible mental disorder(s).  He received treatment from 26 February, 2003 until 04 April, 2003, the entire medical record from this hospitalization was not available for review at the time of the examination.  During his treatment, the accused received a discharge diagnosis of Adjustment Disorder with mixed Emotional Features and a provisional diagnosis of Bipolar Disorder . . . .  Because of the provisional diagnosis of bipolar disorder and history of recent psychological treatment, his defense counsel requested and was granted permission for a Sanity Board Evaluation.   
. . . .

. . . The accused married his wife . . . in 2001.  There is a longstanding history of marital problems including treatment for domestic violence.  The couple is currently separated and is reportedly seeking divorce.

. . . .

. . . The accused has a history of alcohol abuse since 2002 during which he was consuming several drinks per day.  He denied significant social or occupational consequences related to alcohol abuse but did acknowledge that he considered that “he drank too much and for the wrong reasons”.  The accused noted that his alcohol consumption increased during the marital estrangement.  Additionally, personal accounts and witness statements suggest that SPC Hall may have been under the influence of alcohol or recovering for [sic] alcohol intoxication at the times of the alleged assaults.

. . . .

. . . The acknowledgement of suicidal thoughts primarily experienced after he completed the Article 32[, UCMJ,] proceedings.  Discussion with the accused noted that these suicidal thoughts dissipated as the crisis stabilized.  The possibility of Bipolar Disorder has not been clinically corroborated during his treatment as the accused reported no periods of sleeplessness with fatigue, agitation, and irritability.  There was no history of poor impulse control such as hypersexuality, reckless driving, or poor fiscal management, grandiosity, flight of ideas, pressured speech, or excessive activity.  Additionally, there is no reported personal or family history of symptoms or treatment for bipolar disorder prior to partial hospitalization.

. . . .

Judgment:  The accused understands the socially accepted prohibitions against theft and the common qualifiers for the justifiable use of physical aggression.  Additionally, he recognizes the range of consequences that may ensue.  

. . . .

Knowledge of Present Legal Circumstances:  The accused attained scores in the unimpaired range for . . . a test of an individual’s capacity to understand, participate and appreciate the role of the defendant in a criminal court proceeding.

Doctor Maiers diagnosed appellant with “Adjustment disorder with Mixed Anxious and Depressed Mood, Alcohol Abuse, and Provisional Bipolar disorder (By history).”  He determined that appellant did not have a severe mental disease.  He also determined:

At the times of all alleged assault, illegal restraint and threat offenses, SPC Hall had reduced capacity to appreciate the criminality of his actions associated with alcohol consumption and hangover, increased irritability, and prior exposure to both personal physical abuse[ ]and domestic violence.  His capacity to appreciate the criminality of his alleged actions was not substantially impaired.  At the times of these alleged offenses, the accused had reduced capacity to conform his actions to the requirements of the law[,] but again his capacity was not substantially impaired.  There was no indication of reduced capacity during the alleged failure to follow either orders or rules for possession of firearms.  At the time of the alleged offenses, the accused was capable of forming specific intent to complete the alleged actions and to know the probable consequences of these actions.

The accused evidenced average intelligence and adequate capacity to understand and participate in his legal proceedings.  The accused comprehends the nature and seriousness of the charges against him.  The accused is capable of directing or assisting in his defense.  While it is possible that the accused is malingering or attempting to appear mentally unbalanced, it is not probable given the weight of collateral evidence attained in his case.  At the time of the offenses, SPC Hall was sufficiently able to formulate a specific intent to commit the alleged acts, to know the probable consequences of his actions, and to premeditate a design to commit the acts.      

Appellant was tried by a military judge on 10 June 2003.  The defense did not attempt to admit any mental health evidence on the findings or sentencing phase of the trial.  Defense counsel’s findings and sentencing arguments focused on the alleged victim’s own abusive conduct in the marital relationship, appellant’s right to defend himself against her attacks, his lack of specific intent to inflict the injuries that resulted from his actions, and the victim’s incentive to downplay her own actions so as to avoid being punished for her abusive behavior.  The military judge found appellant guilty as described above.  

On 28 July 2003, the assistant trial defense counsel, CPT S, submitted a motion for a post-trial Article 39(a), UCMJ, session, based upon newly discovered evidence.  According to CPT S, shortly after appellant’s court-martial Major (MAJ) Ulsher, a potential sentencing witness known to the defense, but never contacted, approached him because she thought appellant’s conviction “unjust.”  Although MAJ Ulsher did not have any first-hand information, she believed that appellant’s civilian doctors would say that appellant’s mental condition was far more serious than what either appellant or the sanity board may have indicated.  This prompted CPT S to contact the named civilian doctors.  Doctor Llauger-Mier, appellant’s primary treating doctor at the Laurel Ridge Hospital, provided CPT S with a letter stating in pertinent part:

[Specialist] Hall was referred to me by his commander to receive psychiatric treatment in outpatient.  The precipitating factor was a pending court-martial due to domestic violence.  
. . . Apparently this was not the first time SPC Hall states that his wife and he both got very aggressive with each other verbally and physically.  

[Specialist] Hall has had a very abusive and neglectful childhood.  He managed to join the military and as per him did very well.  Until he had his marital discord allegedly he threatened his wife with a firearm.  

My diagnostic impression was adjustment disorder with depressed mood because the writer did not want to hurt SPC Halls [sic] military career with his psychiatric diagnosis.  In reviewing his history and state at Laurel Ridge his accurate diagnosis is.

AXIS I:  Bi-Polar II disorder

AXIS II:  P.T.S.D. symptoms

AXIS III:  Alcohol abuse

In view of these two diagnosis and SPC Halls [sic] traumatic childhood he could have had impulsively reacted to violence with violence.  [Specialist] Hall acknowledges excessive assumption especially during the times of the alleged incident.

. . . .

I feel that if SPC Hall had been treated for his Bi-Polar disorder and P.T.S.D. most probably this incident would have never happened.  

Client [sic] with these major diagnosis have difficulty controlling their impulses and they perceive attacks to there [sic] persona with extreme verbal and physical behavior.     


The military judge denied the motion for a post-trial hearing.  Her ruling made the following pertinent findings of fact, with emphasis added, which we find are supported by the record and adopt as our own:  

In her 22 July 2003 letter, Dr. Carmen Llauger-Mier stated that she deliberately mislead [sic] the Army about the accused’s diagnosis in order to protect the accused from adverse action.  However, her misstatement was informing the Army that the accused’s bi-polar diagnosis was provisional.  Now, she claims her diagnosis was that the accused was bi-polar.  Her information does not rise to the level of newly discovered evidence.  Nor does her letter state that the accused suffers from a severe mental disease or defect.

Defense counsel knew at the latest by 10 May 2003, the date of the full Sanity Board Report, of the accused’s treatment at Laurel Ridge.  Notwithstanding Dr. [Llauger-] Mier’s motivation regarding the Army establishment, there is no reason to believe that she would not have provided full support and cooperation with defense counsel.  Indeed, it seems obvious that she would have eagerly assisted the defense in further explaining her diagnosis.   

The full report given to the defense one month before trial clearly described the nature of the accused’s condition, as well as his military and civilian treatment history, including his treatment at Laurel Ridge.  The provisional bi-polar diagnosis was highlighted for the defense in the full Sanity Board Report  . . . .

The Sanity Board was thorough and correctly applied the standards of RCM 706.  Even though the board did not have the complete civilian treatment records, the board conducted sufficient testing and analysis, and possessed sufficient information to arrive at its well-analyzed conclusions. . . . Clearly, the board conducted adequate testing to arrive at its own, independent diagnosis.  

. . . .

The undersigned observed the accused carefully throughout the trial.  Nothing about his behavior, communication with counsel during trial, communication with the court, or unsworn statement evidenced any lack of capacity, mental responsibility, or inability to communicate clearly.  

The matters raised now by the defense do not affect the legal sufficiency of the findings or the appropriateness of the sentence.  The evidence of each element of the offenses of which the accused was convicted clearly established the accused’s guilt beyond a reasonable doubt.  The history of mutual confrontations between the accused [and the alleged victim] mitigated the accused’s culpability, and the defense evidence on sentencing showed the accused has rehabilitative potential.  However, the repeated flagrant violations of the commander’s no-contact order over a period of months, bringing a weapon onto Fort Sam Houston in light of the accused’s history of violence, the nature of the injuries to the victim during the two aggravated assaults which were a year apart, and the adverse effect of these crimes on good order and discipline made these very serious offenses.  Having read the entire Record of Trial and the matters now submitted, it appears that the detailed defense counsel appreciated the matters that could have been raised during sentencing would likely be viewed as aggravating, not mitigating.     

DISCUSSION

As a preliminary matter, appellant does not allege, nor do we find, any deficiency in the findings of appellant’s sanity board.  Although a sanity board may be encouraged to review prior treatment records to “develop a full picture of an appellant’s mental history” it is not required to do so.  United States v. Best, 61 M.J. 376, 382 (C.A.A.F. 2006).  In this case, the detailed findings of the sanity board show that the board fully considered the possibility that appellant was suffering from bipolar disorder and did more than sufficient testing to come to an independent determination on this issue.

What appellant does assert is that his trial defense counsel were ineffective for failing to fully investigate his mental health issues and introduce evidence of appellant’s bipolar disorder, either in the case-in-chief or during the sentencing case.  In particular he points to three pieces of information that should have been developed.  First, the diagnosis for bipolar disorder was not provisional.  Second, appellant’s records show that he had worked hard at the group and individual counseling sessions at Laurel Ridge.  Third, Dr. Llauger-Mier’s letter indicates that she believed that appellant’s bipolar disorder clearly affected his misconduct.  

We review claims of ineffective assistance of counsel de novo.  United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  To establish a claim of ineffective assistance of counsel, appellant must show not only the deficiency in counsel’s performance, but that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland v. Washington, 466 U.S. 668, 694 (1984); United States v. Edmond, 63 M.J. 343 (C.A.A.F. 2006).  In reviewing such claims we look first to the issue of prejudice, for “if we conclude that any error would not have been prejudicial under the second prong of Strickland, we need not ascertain the validity of the allegations or grade the quality of counsel’s performance under the first prong.”  United States v. Dobson, 63 M.J. 1, 11 (quoting United States v. Saintaude, 61 M.J. 175, 179-80 (C.A.A.F. 2005)).   
Because appellant fails to meet his burden in persuading us that the alleged deficiencies in his defense counsel’s preparation for trial prejudiced his case, we need not address whether counsel adequately investigated appellant’s mental health issues.  The findings of fact on the ruling to deny a post-trial session, issued by the same military judge who tried and sentenced appellant, reveal that even if appellant’s counsel had presented the information that appellant now claims should have been offered at trial, it would have had no positive effect on the military judge’s findings of guilty or the sentence she adjudged.  Indeed, the military judge’s findings of fact reveal that the information would more likely have been viewed by her as aggravating evidence, not mitigating evidence.   

Accordingly, the findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
Senior Judge JOHNSON( and Judge OLMSCHEID concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Johnson took final action in this case prior to his retirement.
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