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MEMORANDUM OPINION ON FURTHER REVIEW
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications), wrongful use of marijuana (three specifications), and misbehavior of a sentinel, in violation of Articles 86, 112a, and 113, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 913 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months and twenty-three days, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority reduced the confinement to eighty-eight days and otherwise approved the sentence as adjudged. 
In our initial Article 66, UCMJ, review of this case, we found that the Commander, 10th Mountain Division (Light Infantry), improperly took action pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1107.  In a memorandum opinion, we returned the case for a new staff judge advocate (SJA) post-trial recommendation (SJAR) and action.  United States v. Bisikirski, ARMY 20020810 (Army Ct. Crim. App. 27 Aug. 2003) (unpub.).  The new SJAR and action having been completed, the record is again before us for further review in accordance with Article 66, UCMJ.  Appellant asserts that (1) the court-martial lacked jurisdiction over him because the convening authority improperly adopted a panel and convening order from another jurisdiction, and (2) the new action taken by the Commander, U.S. Army Armor Center and Fort Knox, was improper.  Although we find no merit in either argument, appellant’s first assignment of error warrants discussion. 
BACKGROUND

On 25 June 2002, Brigadier General Keith M. Huber, Commander, 10th Mountain Division (Light Infantry) (Rear) (hereinafter Rear Commander), reviewed the SJA’s pretrial advice in appellant’s case.  The pretrial advice recommended that the Rear Commander “refer [appellant’s] case to trial by Court-Martial Convening Order Number 16, dated 17 December 2001 (TAB A).”  The Rear Commander, by memorandum, approved the SJA’s recommendation and referred appellant’s case to trial by Court-Martial Convening Order (CMCO) Number 16.  The memorandum that the Rear Commander signed listed “TAB A – CMCO #16” as a document he reviewed.  Major General F.L. Hagenbeck, Commander, 10th Mountain Division (Light Infantry) (Division Commander),
 however, selected the panel members listed on CMCO Number 16. 

The trial counsel, in reciting the jurisdictional facts at the beginning of the court-martial, stated that appellant’s court-martial was referred to CMCO Number 16.  Appellant raised no objection at trial to the jurisdiction of the court-martial; to the manner of convening the court-martial; to the selection of members for the court-martial under Article 25(d)(2), UCMJ, criteria; or to the referral of the charges to that court-martial.  Ultimately, the military judge found appellant guilty of the charges and specifications pursuant to his unconditional guilty pleas.  

DISCUSSION

We now must determine whether the charges were properly referred and whether this court-martial had jurisdiction to try appellant.  A court-martial has jurisdiction if (1) convened by an official empowered to convene it; (2) it is composed in accordance with rules in respect to the number and qualifications of its personnel; (3) competent authority refers each charge before the court-martial; (4) the accused is subject to court-martial jurisdiction; and (5) the offense is subject to court-martial jurisdiction.  R.C.M. 201(b)(1)-(5).  As this court has stated:

‘Referral’ is the order of a convening authority that charges against an accused will be tried by a specified court-martial. Proper referral of charges to a court-martial requires three elements:  (1) a convening authority authorized to convene the court; (2) preferred charges which have been received by the convening authority for disposition; and, (3) a court-martial convened by that convening authority.

United States v. Choy, 33 M.J. 1080, 1082 n.1 (A.C.M.R. 1992) (citations omitted).

A properly “convened” court-martial requires the convening authority to personally select the court members and failure to do so is a jurisdictional error. United States v. England, 24 M.J. 816, 818 (A.C.M.R. 1987); see United States v. Ryan, 5 M.J. 97, 101 (C.M.A. 1978).  Administrative defects in the referral process, on the other hand, do not deprive a court-martial of jurisdiction.  United States v. Stinson, 34 M.J. 233, 238 (C.M.A. 1992).  Furthermore, a convening authority may rely on his staff and subordinate commanders in compiling a list of eligible court members. United States v. Kemp, 22 U.S.C.M.A. 152, 155, 46 C.M.R. 152, 155 (C.M.A. 1973). Thus, a convening authority may appoint members from another command suggested by a convening authority of that other command so long as he selects them personally and complies with Article 25(d)(2), UCMJ. United States v Gaspard, 35 M.J. 678, 681 (A.C.M.R. 1992).  At trial, a trial counsel affirmatively establishes the court-martial’s jurisdiction on the record when he or she announces, without challenge, the convening of the court and the referral to trial of charges by a convening authority.  United States v. Wilson, 27 M.J. 555, 558 (A.C.M.R. 1988).  

In appellant’s case, the convening authority adopted the court members selected by another convening authority.  The SJA’s pretrial advice specifically recommended that the Rear Commander refer appellant’s case to CMCO Number 16, which he adopted in his memorandum.  We are convinced that the Rear Commander personally selected the individual members in this case.

We have reviewed the matters appellant personally raised under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


The findings of guilty and the sentence are affirmed. 


Senior Judge CHAPMAN and Judge CLEVENGER concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Rule for Courts-Martial 601(b) is inapplicable because the Division Commander is not a predecessor-in-command for purposes of this rule.  See United States v. Newlove, 59 M.J. 540, 541-42 (Army Ct. Crim. App. 2003).





� Government appellate counsel erroneously conceded that CMCO Number 16 is a legal nullity because the convening authority failed to “authorize its creation or properly adopt the members therein[.]”
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