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BROWN, Judge:


A general court-martial composed of officer members convicted the appellant, contrary to his pleas, of attempted rape (two specifications), attempted carnal knowledge (two specifications), attempted forcible sodomy (two specifications), attempted indecent assault, rape, carnal knowledge, forcible sodomy (two specifications), assault consummated by a battery (two specifications), adultery, indecent assault (four specifications), assault with intent to commit rape (three specifications), assault with intent to commit sodomy (two specifications), and indecent acts on a minor (four specifications), in violation of Articles 80, 120, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 920, 925, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for fifty years.

PROCEDURAL HISTORY AND CASE STATUS

This case is before the court for review pursuant to Article 66, UCMJ.  The appellant originally filed a brief alleging six assignments of error on 31 January 1997.  Shortly after the government filed its response brief, a panel of this court heard oral argument on 6 November 1997.  

On 15 July 1998, while our decision was still pending, appellate defense counsel filed a Motion for Continuance of Appellate Review to Investigate Issues of Appellant’s Competency.  In essence, the motion indicated that appellate defense counsel needed time to evaluate the issue of the appellant’s mental responsibility.  We granted the motion on 17 July 1998.  After this court, on 13 January 1999, issued an Order to Show Cause why the continuance should not be terminated, appellate defense counsel requested a continuance until 20 April 1999, indicating that an issue of mental responsibility may exist and that new appellate defense counsel needed additional time to evaluate the appellate issues in this case.  The appellant filed a Petition for New Trial on 8 March 1999.  The government filed an answer to this petition on 28 April 1999.  On 13 August 1999, the appellant filed a supplemental assignment of error.  The government responded on 24 March 2000.  

As a result of the prolonged history of the case, none of the judges or counsel originally assigned to this case over three years earlier were still on the case when we again heard oral argument on 17 May 2000.  Although we afforded both parties the opportunity to address any briefed issue during oral argument, counsel chose to argue only the supplemental assignment of error.       

We have examined the record of trial and considered all pleadings and petitions submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Although the Petition for New Trial and several of the seven assigned errors warrant discussion, we find merit in only one assignment of error.  We agree that, once the exigencies of proof were met, the appellant was subjected to an unreasonable multiplication of charges.  We will correct this error in our decretal paragraph.

BACKGROUND

The appellant was present for the preliminary sessions of his court-martial, to include arraignment, in November and early December 1995.  On 6 December 1995, the date the court members were impaneled, the appellant voluntarily absented himself for the remainder of the trial.  His trial in absentia complied with Rule for Courts-Martial 804(b) [hereinafter R.C.M.], and is unchallenged by the appellant.


The appellant’s offenses all involved attacks of a sexual nature on his thirteen-year-old natural daughter, R.E.  These attacks occurred on six separate occasions between July 1994 and January 1995.  During this time frame, the appellant:  committed an indecent act on R.E. on 16 July 1994; attempted to rape R.E. on 17 July 1994; committed forcible sodomy on R.E. and attempted to rape her on 21 July 1994; committed separate assaults consummated by a battery on R.E. on 27 and 30 December 1994; and committed rape
 and forcible sodomy on R.E. on 1 January 1995. 


The government’s case against the appellant was extremely compelling.  The evidence showed that, prior to these offenses, R.E. was a studious, outgoing, and friendly person who was well-liked by her teacher, school counselor, and friends.  R.E. provided detailed, consistent, credible testimony about the offenses and was unshaken by a rigorous cross-examination.
  According to expert testimony, R.E. exhibited symptoms that were consistent with the symptoms experienced by other sexual abuse victims, and R.E.’s half-sister, teacher, and school counselor witnessed these symptoms in R.E.  In comparison, the defense’s case was extremely weak.  The defense was unable to discredit R.E. or to contradict her testimony in any meaningful way.  Likewise, the defense presented motives for R.E. to lie, which rang hollow and were wholly unconvincing.    

DISCUSSION

I.  The Petition for New Trial


The appellant’s trial concluded on 7 December 1995.  The convening authority approved the appellant’s sentence on 15 March 1996.  The appellant
 filed his Petition for New Trial on 8 March 1999.

An accused may petition the Judge Advocate General for a new trial “[a]t any time within two years after approval by the convening authority of a court-martial sentence.”  UCMJ art. 73; see also R.C.M. 1210(a).  The appellant did not file his petition until almost three years after the convening authority took action on his sentence.  On its face, the appellant’s petition is untimely filed. 

The appellant cites to United States v. Van Tassel, 38 M.J. 91 (C.M.A. 1993), in an effort to extend the period for timely filing a petition for new trial in the appellant’s case.  The appellant’s reliance on Van Tassel is misplaced because he has blurred the distinction between lack of mental capacity and lack of mental responsibility.  Compare R.C.M. 909(a) with R.C.M. 916(k).

In Van Tassel, the Navy-Marine Corps court stayed appellate proceedings for twenty-two months due to medical findings that the appellant lacked the mental capacity to participate in those proceedings.  See Van Tassel, 38 M.J. at 92-93.  Relying on earlier precedent, the Court of Military Appeals reiterated its view that “‘the right to submit such a petition [for new trial] does not expire during a period of insanity, and therefore will remain available to the accused once he recovers from his affliction.’”  Van Tassel, 38 M.J. at 93 (quoting United States v. Bell, 6 U.S.C.M.A. 392, 396, 20 C.M.R. 108, 112 (1955)).  Based on the lower court’s stay and Van Tassel’s documented incapacity, the Court of Military Appeals concluded that Van Tassel’s petition for a new trial was timely filed, and proceeded to consider the petition on its merits.  See Van Tassel, 38 M.J. at 93.    

The only evidence submitted by the appellant to our court in support of the Petition for New Trial is the testimony of Doctor (Dr.) Baumzweiger, a defense expert in the appellant’s second court-martial in 1998.  Based on our review of the transcript of his testimony, Dr. Baumzweiger only testified as to the appellant’s mental responsibility.  He opined that the appellant was temporarily insane
 when he committed the violent acts
 charged in his second court-martial.  His testimony did not address the appellant’s mental capacity to assist in his own defense, which was apparently no more in dispute at the appellant’s second trial than at his first.  In short, the appellant has submitted no evidence that he lacked the mental capacity to assist in his defense during either of his two courts-martial or at any time during the present appeal.

We conclude that the appellant has presented no evidence warranting a finding of incapacity that would permit us to consider his Petition for New Trial as timely filed.  The appellant’s efforts to extend the two-year period under Article 73, UCMJ, and R.C.M. 1210(a) are unpersuasive, whether based on Van Tassel or any other legal theory.  The appellant’s Petition for New Trial is denied as untimely.  As such, we will not consider the petition on the merits.  See generally R.C.M. 1210(c), (f).  

II.  Evidence of Uncharged Misconduct


One of the appellant’s original assignments of error challenged the introduction of hearsay testimony regarding uncharged misconduct by the appellant.  The uncharged misconduct was that, on or about 15 January 1993, the appellant allegedly raped his then twelve-year-old stepdaughter, C.N.  Shortly after this reported rape, C.N. and her mother (the appellant’s wife) departed Fort Benning, Georgia, for Germany, his wife’s native country.

During pretrial motions, the parties thoroughly litigated the issue of the admissibility of the prior rape as uncharged misconduct.  The military judge made a preliminary ruling, based on the government’s proffer, to admit evidence of the  uncharged misconduct pursuant to Military Rule of Evidence 404(b) [hereinafter Mil. R. Evid.].

At trial, two witnesses provided evidence that the appellant raped C.N.:  Staff Sergeant (SSG) Duane Thomas (no relation to the appellant), the appellant’s next door neighbor at Fort Benning, and Ms. Patricia Williams, a social worker and licensed practical nurse.  Staff Sergeant Duane Thomas testified that C.N. knocked on the front door of his quarters at approximately 2230 hours on 15 January 1993.  Clad in only a nightgown and a robe, C.N. was hysterical and crying.  In reply to  SSG Duane Thomas’ question as to what happened, C.N. related that the appellant had raped her.  C.N. was still hysterical and crying when her mother arrived a few minutes later.  Staff Sergeant Duane Thomas testified that as C.N. and her mother conversed in a combination of English and German, C.N. told her mother that the appellant had held his hand over C.N.’s mouth and raped her.  Shortly thereafter, the appellant’s wife, over the appellant’s objection, took C.N. to Martin Army Hospital, Fort Benning.  Ms. Williams testified that she spoke with C.N. at the hospital and asked C.N. what happened.  C.N. stated that the appellant had raped her.

During its case, the defense introduced evidence showing that the rape kit test results for both the appellant and C.N. were negative.  The defense also introduced into evidence the results of a September 1993 administrative elimination board, which reflected that the board found the appellant “not guilty” and retained him in the service.
  In rebuttal, the government recalled Ms. Williams, who testified that the Fort Benning Family Advocacy Case Management Team (FACMT) held a hearing on 2 March 1993 and substantiated the January 1993 incident. 

We review the ruling of a military judge “on admissibility of evidence for ‘clear abuse of discretion.’”  United States v. Schlamer, 52 M.J. 80, 84 (1999) (quoting United States v. Johnson, 46 M.J. 8, 10 (1997)), cert. denied, 120 S. Ct. 1270 (2000).  We note that the appellant’s trial occurred prior to the promulgation of Mil. R. Evid. 414.
  Therefore, we resort to traditional analysis under Mil. R. Evid. 401, 402, 403, and 404(b).

Military Rule of Evidence 404(b) states that “[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Such evidence “may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  Essentially, the rule states that “evidence which is offered simply to prove that an accused is a bad person is not admissible.”  United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989).  The evidence must have “some independent relevance under Mil.R.Evid. 401 and 402,” and “‘its probative value’ must not be ‘substantially outweighed by the danger of unfair prejudice’” under Mil. R. Evid. 403.  Reynolds, 29 M.J. at 109 (citation omitted).

In Reynolds, our superior court adopted a three-part test to determine the admissibility of evidence of uncharged misconduct.  First, the evidence must “reasonably support a finding by the court members that [the] appellant committed prior crimes, wrongs, or acts.”  Reynolds, 29 M.J. at 109 (citation omitted).  Second, the evidence must make a fact of consequence in the appellant’s case “‘more’ or ‘less probable.’”  Reynolds, 29 M.J. at 109 (quoting Mil. R. Evid. 401).  Third, the probative value of the evidence must not be “‘substantially outweighed by the danger of unfair prejudice.’” Reynolds, 29 M.J. at 109 (quoting Mil. R. Evid. 403).  The evidence of uncharged misconduct is inadmissible if it fails to meet any one of these three standards.  See Reynolds, 29 M.J. at 109.


As to the first prong of Reynolds, the test is whether the factfinder “could reasonably find by a preponderance of the evidence that the [uncharged] misconduct had occurred, even though the judge himself would not make such a finding.”  United States v. Castillo, 29 M.J. 145, 151 (C.M.A. 1989) (citations omitted).  C.N. reported the rape to SSG Duane Thomas at approximately 2230 hours while dressed in nightclothes and in a hysterical state.  She then told her mother that she was raped.  Against the appellant’s wishes, C.N.’s mother took her to the hospital, where C.N. repeated the rape charge to Ms. Williams.  The defense focused on the lack of physical evidence of rape, while the government attempted to explain the lack of physical evidence.  Admittedly, the evidence of the uncharged misconduct, standing alone, arguably would not support a conviction.  Nevertheless, applying the preponderance of the evidence standard, the evidence could lead a reasonable factfinder to conclude that the misconduct occurred.  Thus, the evidence satisfies the first prong of Reynolds.


The second Reynolds prong is whether the evidence has “any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Mil. R. Evid. 401 (definition of “relevant evidence”).  In other words, does the evidence prove “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident”?   Mil. R. Evid. 404(b).  Without belaboring the point, we agree with the military judge and the government that the uncharged misconduct helps establish the appellant’s motive, intent, plan, and common scheme or method to commit the charged offenses.  The common factors include:  (1) the victims were of similar age; (2) the victims were living with or visiting the appellant; (3) the appellant was the father or stepfather of the victims; (4) the attacks occurred in a room or quarters controlled by the appellant; (5) the attacks on both victims occurred during the hours of darkness; and (6) both victims were raped.  In short, the uncharged misconduct is relevant to the appellant’s intent and lustful desire to engage in sexual acts with his young daughters and to his method of fulfilling those desires.  See United States v. Bender, 33 M.J. 111 (C.M.A. 1991); United States v. Munoz, 32 M.J. 359 (C.M.A. 1991).


Finally, we turn to the third Reynolds prong—whether the probative value of the uncharged misconduct evidence was substantially outweighed by the danger of unfair prejudice.  Obviously, the introduction of the uncharged misconduct was prejudicial to the appellant, but it was not unfairly prejudicial.  We find that the military judge, in adopting the government’s position, conducted the appropriate Mil. R. Evid. 403 balancing test and gave the members a proper limiting instruction on the permissible use of the evidence of uncharged misconduct.  In summary, the military judge did not abuse his discretion in admitting the evidence of uncharged misconduct against the appellant.


Even assuming, arguendo, that the military judge did abuse his discretion in admitting the evidence of uncharged misconduct, such error was harmless.  The rest of the government’s case against the appellant was extremely strong.  As noted earlier, R.E. was a compelling, unshakable witness.  Other government witnesses corroborated different aspects of R.E.’s testimony.  In contrast, the defense’s effort to portray R.E. as one who fabricated the allegations out of jealousy, to get attention, or to garner sympathy was extremely weak.  Under the circumstances of this case, in our view, the evidence of uncharged misconduct, even if erroneously admitted, had no substantial influence on the findings.  See United States v. Pablo, 53 M.J. 356, 359 (2000).  As such, the error, if any, did not materially prejudice the appellant’s substantial rights.  See UCMJ art. 59(a).   

III.  Impermissible Testimony by a Prosecution Expert

The appellant’s supplemental assignment of error, on which we heard oral argument, alleges that it was plain error to permit Mr. Garrett, a prosecution expert, to testify that R.E. had been sexually assaulted by the appellant.  We agree that Mr. Garrett’s testimony amounted to error, but we find no plain error. 


At trial, the government called Mr. Garrett, a behavioral scientist, as a witness.  After preliminary questioning by the trial counsel and without objection from the trial defense counsel, the military judge accepted Mr. Garrett as an expert in Psycho-Social Child Sexual Abuse, Assessment, Evaluation, and Treatment.  Mr. Garrett had not treated or counseled R.E., but had reviewed her statement to CID, treatment records, and diary entries.

During a somewhat lengthy hypothetical question, the trial counsel asked Mr. Garrett to assume that the victim had been raped and sodomized by the appellant.  The hypothetical detailed various characteristics and symptoms that R.E. had exhibited since the assaults.  The trial counsel then elicited from Mr. Garrett his opinion that, based on the hypothetical, R.E.’s behavior was consistent with the behavior of a child suffering from sexual abuse.  The trial counsel then asked Mr. Garrett for his “conclusion,” to which the witness replied:  “I would conclude that the child had been sexually abused.”  The trial defense counsel did not object to the hypothetical, the questions, or the answer, and did not ask for a limiting instruction.

Questioning then moved to the subject of child sexual abuse accommodation syndrome.  In a second hypothetical, the trial counsel asked Mr. Garrett to assume that the appellant had sodomized and sexually abused R.E.  The hypothetical included R.E.’s assumed desire to maintain contact with her father even after the continued sexual abuse.  After establishing Mr. Garrett’s opinion that, based on the hypothetical, R.E.’s behavior was consistent with the behavior of a child exhibiting child sexual abuse accommodation syndrome, the trial counsel again waded into dangerous waters.  He asked Mr. Garrett for his “overall conclusion,” to which the witness replied:  “My overall conclusion would be that the child had been sexually assaulted by her father—”  At this point the military judge, sua sponte, interrupted and said, “Just a second.  This witness cannot testify to that, counsel.”  

After a short cross-examination, the military judge explained to the panel why he had terminated the witness’ answer.  In so doing, he gave an appropriate curative instruction.  He explained that witnesses could not testify on the ultimate issue in the case.  He further explained what the members could properly consider from Mr. Garrett’s testimony.  At no point did the trial defense counsel object or request further instructions.  Prior to the panel retiring for deliberations on findings, the military judge again gave a clear, complete limiting instruction on this issue.

The defense’s failure to object to Mr. Garrett’s testimony waives the issue, absent plain error.  See United States v. Rynning, 47 M.J. 420, 421 (1998); United States v. Raya, 45 M.J. 251, 253 (1996); Mil. R. Evid. 103(a)(1).  To establish plain error, the appellant must demonstrate that there was an error, that the error was clear or obvious, and that the error materially prejudiced a substantial right of the appellant.  See United States v. Powell, 49 M.J. 460, 463-64 (1998). 

In the area of child sexual abuse, an expert may not “express an opinion on the ‘ultimate issue of sexual abuse.’”  United States v. Anderson, 51 M.J. 145, 151 (citation omitted), cert. denied, 120 S. Ct. 534 (1999); see also United States v. Birdsall, 47 M.J. 404, 409 (1998).  Clearly, the admission of Mr. Garrett’s two responses on the ultimate issues in this case—that R.E. had been sexually abused and that the appellant sexually assaulted her—was plain and obvious error.  We conclude, however, that this error did not materially prejudice a substantial right of the appellant.  As we noted earlier, the government’s case against the appellant was compelling, and the defense’s case was overwhelmingly weak.  Given the relative strength of the parties’ cases, coupled with the military judge’s sua sponte objection and two limiting instructions, the error did not materially prejudice the appellant.   See generally United States v. Eggen, 51 M.J. 159, 161 (1999).  Therefore, we hold that there was no plain error under Powell. 

IV.  Unreasonable Multiplication of Charges

The final assignment of error that warrants discussion is the appellant’s claim that the prosecution subjected him to an unreasonable multiplication of charges.  See R.C.M. 307(c)(4) discussion.  Appellant was arraigned on five charges totaling twenty-seven specifications.  Simply put, the appellant’s acts against R.E. resulted in nine major offenses and virtually every conceivable lesser offense.  The military judge appropriately identified the major offenses with their associated lesser offenses, discussed the matter with counsel, and created a matrix to assist the members.  He then instructed the members that if they convicted the appellant of a major offense, they need not consider any associated lesser offenses.  Nevertheless, the members convicted the appellant of all offenses.  Regrettably, the military judge failed to clean up the record after all exigencies of proof were met and findings were entered.  

We note that the appellant made no objection when the instructions on findings were proposed or after the instructions were given.  He likewise failed to object after the court members returned findings of guilty to all charges and specifications.  In short, the defense did not object when the military judge failed to do what he said he would do—dismiss, as a matter of equity, those specifications encompassed in other charged offenses.  Using our authority under Article 66(c), UCMJ, we will provide appropriate relief in our decretal paragraph.  Even though we are dismissing a number of specifications, our action does not change the maximum punishment—including imprisonment for life—that the appellant faced.  We note that all of the appellant’s reprehensible conduct was properly before the members during the sentencing portion of the trial.  The horrific abuse and rape of his natural daughter fully justifies the sentence adjudged.

DECISION


The findings of guilty of Specifications 3 through 7 of Charge I; Specification 2 of Charge II; and Specifications 2 through 10 and Specifications 12 through 14 of Charge V, are set aside.  Said specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the matters noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 


Senior Judge MERCK and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� This act of sexual intercourse also helped establish the adultery charge.





� In the experience of this court, few adult victims of sexual assault have testified as cogently, compellingly, and credibly as this young woman.  Her testimony, even absent buttressing by expert witnesses, simply rang true.





� For consistency and clarity, we will refer to the “appellant/petitioner” simply as the “appellant” throughout the opinion. 


  


� We note that Dr. Baumzweiger’s theories and diagnosis that the appellant suffered from “brainstem and limbic encephalitis without fever” were widely discredited by three government experts.  We reviewed their testimony pursuant to a government motion to take judicial notice of authenticated excerpts from the record of trial in the appellant’s second court-martial.  





� At his second court-martial, the appellant was convicted of attempted voluntary manslaughter, desertion, wrongful appropriation, and assault consummated by a battery (two specifications), in violation of Articles 80, 85, 121, and 128, UCMJ, 10 U.S.C. §§ 880, 885, 921, and 928.  


� The appellant also asserts that the military judge erred in allowing the hearsay testimony of SSG Duane Thomas and Ms. Williams.  We disagree.  The military judge did not abuse his discretion when he ruled that their hearsay testimony was admissible pursuant to Mil. R. Evid. 803(2) and Mil. R. Evid. 803(4), respectively. 





� The admitted evidence consisted of a Report of Proceedings by Investigating Officer/Board of Officers, Dep’t of the Army Form 1574, undated.  No evidence was attached to the report, which did not identify the grounds or offense for which the appellant was being considered for elimination from the service.  As noted earlier, C.N. and her mother moved to Germany shortly after the alleged rape and were not available as witnesses during the elimination proceedings. 





� On 13 September 1994, Congress enacted Federal Rule of Evidence 414 with an effective date for federal courts of 10 July 1995.  Pursuant to the version of Mil. R. Evid. 1102 then in effect, Federal Rule of Evidence 414 became applicable to courts-martial on 6 January 1996.     
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