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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:

A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of conspiracy to commit larceny (of two cellular telephones), desertion, making a false official statement, and larceny of military property (two cellular telephones), in violation of Articles 81, 85, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, 907, and 921 [hereinafter UCMJ].  Pursuant to his pleas, the appellant also was convicted of making a false official statement (two specifications), wrongful disposition of military property (two specifications), wrongful use of controlled substances (two specifications), and obtaining services under false pretenses, in violation of Articles 107, 108, 112a, and 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seventy-three days, and reduction to Private E1.(

In this Article 66, UCMJ, appeal, the appellant asserts, and the government concedes, that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s findings concerning the Specification of Charge V and Charge V (forgery).  We agree.

BACKGROUND

 The appellant entered a plea of not guilty, inter alia, to forgery of a document used to steal two cellular telephones, in violation of Article 123, UCMJ (Charge V and its Specification).  As to that charge and specification, the military judge granted a defense motion for a finding of not guilty pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 917.  Nevertheless, the SJA erroneously indicated in her SJAR that the appellant was found guilty of Charge V and its Specification.  The trial defense counsel failed to comment on the error in the appellant’s R.C.M. 1105 submission.  The convening authority approved the sentence without expressly addressing the findings.

DISCUSSION


Unless otherwise stated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the forgery charge was the subject of a granted motion for a finding of not guilty, the convening authority’s purported approval of findings of guilty as to that charge and its specification is a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), we find that the appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).


On appeal, the only possible prejudice suggested by the appellant is that the error incorrectly increased the maximum imposable sentence by five years in the eyes of the convening authority and, thus, increased the likelihood of the convening authority denying any clemency.  The SJAR did advise the convening authority, however, of the correct maximum sentence based on the adjudged findings.  With this advice and given the seriousness of the remaining charges of which the appellant was convicted, we find the error in the SJAR inconsequential as to the approved sentence.  We also find that the failure of the appellant and his counsel to comment on the error underscores the insignificance of the error as it relates to the appellant’s opportunity for further clemency.  Furthermore, the forgery charge involved the same two cellular telephones that were the basis for the conspiracy and larceny charges.  Under the circumstances of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the convening authority’s decision to approve the adjudged sentence.  


We have considered the matters personally asserted by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


The purported approval of the findings of guilty of Charge V and its Specification are set aside and Charge V and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.


Judge CLEVENGER and Judge CARTER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The convening authority credited the appellant with seventy-three days of sentence credit for pretrial confinement.
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