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MEMORANDUM OPINION
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CHAPMAN, Judge:

A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of failure to go to his appointed place of duty and wrongful use of marijuana (two specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the appellant’s adjudged sentence to a bad-conduct discharge, confinement for forty days, and reduction to Private E1.

This case is before this court for review pursuant to Article 66, UCMJ.  Although not raised as an assignment of error, the appellant, in a footnote, identified an error in the staff judge advocate’s (SJA) post-trial recommendation (SJAR).  Specifically, the SJAR erroneously states that the appellant was under no pretrial restraint.  In fact, the appellant was restricted for 131 days.  The appellant asks us to order a new SJAR and action.  We agree that the SJAR contained an error.  Finding no colorable showing of possible prejudice to the appellant, however, we decline to grant relief.

Because trial defense counsel did not comment on the error, we consider it waived absent plain error.  See Rule for Courts-Martial 1106(f)(6) [hereinafter R.C.M.]; United States v. Powell, 49 M.J. 460 (1998).  Testing for plain error, we conclude that the SJAR clearly contained an error that was plain and obvious.  We next must determine if the error materially prejudiced a substantial right of the appellant.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  The test for material prejudice in post-trial processing cases is articulated in United States v. Wheelus, 49 M.J. 283, 289 (1998).  A post-trial processing error materially prejudices a substantial right of an appellant when the appellant can show “‘some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, 53 M.J. 719, 720-21 (Army Ct. Crim. App. 2000).

In the instant case, the appellant asserts no specific prejudice from the failure of the SJA to correctly advise the convening authority of the appellant’s pretrial restraint.  At no time during the post-trial process did the appellant or his counsel request that the SJA modify his recommendation to accurately reflect the appellant’s pretrial restraint.
  The appellant did not ask the convening authority for clemency based on his pretrial restraint, nor did the appellant assert in his clemency submission that confinement credit was warranted as a matter of law or that his pretrial restraint was illegal.  Given the above circumstances, the nature of the offenses, and the relatively short period of confinement adjudged, we conclude that the appellant has not made the requisite showing of prejudice.  Finding no colorable showing of possible prejudice under Wheelus, we hold that the error in the SJAR did not materially prejudice a substantial right of the appellant.  See UCMJ art. 59(a).  Accordingly, we find no plain error under Powell.


The findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge BROWN concur.
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� We have also considered the matters raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


� The trial defense counsel had an opportunity, if not an obligation, to bring these matters to the attention of the SJA.  See R.C.M. 1106(f)(4).
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