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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


In accordance with his pleas, appellant was convicted by a military judge, sitting as a special court-martial, of failure to repair (two specifications) and wrongful use of cocaine in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a (1988) [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, two months’ confinement, forfeiture of $617.00 pay per month for two months, and reduction to Private E1.  The convening authority approved “only so much of the sentence as provides for a bad-conduct discharge from the service, confinement for one month, forfeiture of $617 pay for one month, and reduction to the grade of E1.”


Appellant asserts in Grostefon* pleadings that because appellant’s pretrial agreement limited confinement to thirty days, the convening authority erred and violated the pretrial agreement by approving confinement for one month.  We agree that the convening authority erred by approving confinement for one month versus thirty days.


Pursuant to their pretrial agreement the appellant and the convening authority agreed, among other things, that the convening authority would not approve a sentence in excess of “[c]onfinement for thirty (30 days)” (sic).  After sentencing, the military judge sought to insure that both the government and the appellant concurred as to the meaning of the pretrial agreement’s sentencing limitations.  Both agreed that the convening authority could not approve more than thirty days’ confinement.  Accordingly, the convening authority erred by approving confinement for “one month.”  Assuming, without so holding, that this error adversely impacted appellant's confinement, we will remedy the error in our decretal paragraph.

On consideration of the entire record, including consideration of the issues personally raised by appellant, the findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty days, forfeiture of $617.00 pay per month for one month, and reduction to the grade of Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
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