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MEMORANDUM OPINION
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STOCKEL, Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of assault consummated by a battery, and conduct unbecoming an officer and a gentleman, in violation of Articles 128 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 933 [hereinafter UCMJ].   The members sentenced appellant to a dismissal, confinement for nine months, and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence.  

In this Article 66, UCMJ, appeal, appellant asserts that the military judge erred when he failed to suppress appellant’s handwritten, incriminating letter, seized during an unlawful government search of a closed cabinet in appellant’s bathroom, and appellant’s subsequent videotaped admission.  Although we agree that the introduction of the handwritten letter and videotaped admission, as derivative evidence of the letter, was error, the error was harmless beyond any reasonable doubt.  

FACTS

On 29 August 1999, Officer Fox, of the Killeen Police Department, responded to a report of a fight at an apartment in Killeen, Texas.  When he arrived, Officer Fox approached Specialist D, who was standing by a vehicle.  Specialist D had accompanied Private First Class (PFC) W (the assault victim) to the apartment, so that PFC W could remove his personal belongings from the apartment.  Officer Fox also saw another man (appellant) entering the apartment.  When Officer Fox approached the apartment door, appellant came out to meet him.  Appellant informed Officer Fox that a friend had come over, that there had been a fight, but that the friend had departed.  Specialist D, however, told Officer Fox that no one had left the apartment.

Officer Fox asked to enter the apartment to confirm that no one else was inside.  After initial reluctance, appellant permitted Officer Fox to enter his apartment.  Officer Fox performed a visual sweep of the entire apartment, ending in the guest bedroom.  Upon opening the guest bedroom door, Officer Fox saw PFC W unconscious on the floor, lying in a pool of blood.  Officer Fox quickly checked PFC W, immediately ordered appellant to his knees, radioed for an ambulance, and radioed his backup to hurry.  Appellant did not enter the guest bedroom and was standing approximately three feet outside the guest bedroom door.  At first, appellant complied with Officer Fox’s order, but became agitated and kept standing up.  Officer Fox then handcuffed appellant.  

Within five minutes after Officer Fox called for backup, additional officers arrived, took control of appellant, and secured the apartment.  After the other officers arrived, Officer Fox conducted a search of the apartment looking for a weapon, additional blood splatters, and information to identify the victim, PFC W.  Approximately thirty minutes later, the backup officers departed with appellant, and an ambulance transported PFC W to the hospital.  Due to the amount of blood and the injuries inflicted on PFC W, Officer Fox believed a weapon had been used in the attack.  Consequently, Officer Fox conducted a second brief search of the apartment, again looking for a weapon.  During this search, he glanced at the headboard and shelves in the master bedroom, glanced in the closet located in the master bedroom, moved a pile of clothes in the closet to check under the pile, went to the kitchen and checked knives in the sink for blood, glanced in the bathroom connected to the guest bedroom, and looked in the closet in the guest bedroom.  This second search took approximately five minutes.

Officer Fox remained at the apartment until Detective Boone of the Killeen Police Department arrived.  Detective Boone arrived approximately twenty minutes after both appellant and PFC W were removed from the apartment.  Officer Fox told the detective that he had searched for a weapon.  For the next hour to an hour and thirty minutes, Detective Boone took photographs, examined clothing, and conducted his own search of the apartment.  

During that search, Detective Boone saw a small blood spot on the sink and a blood-stained towel in the bathroom located in the guest bedroom.  Detective Boone opened a wall cabinet above the toilet, saw a manila folder with a handwritten letter on the side facing him, and read it.  According to Detective Boone, the side of the folder facing him discussed a homosexual relationship.  Detective Boone seized the folder as evidence of a possible motive for the assault.  He then compared the hand-writing to other papers found in the apartment and concluded that appellant wrote the letter on the folder.  After processing the apartment, Detective Boone returned to the police station.  He saw appellant and noticed that appellant’s clothing had blood splatters on them and that appellant’s hands were swollen.  He directed that appellant receive medical care, took photographs of the clothing and appellant’s hands, and had the clothing seized. 

The next morning, Detective Boone interrogated appellant, who described the circumstances surrounding his fight with PFC W.  Detective Boone videotaped this interrogation, which lasted over an hour.  Appellant, a platoon leader, denied anything more than a platonic friendship with PFC W, a medic attached to appellant’s platoon.  When Detective Boone informed appellant that he had seized the handwritten letter, appellant admitted to a sexual relationship with PFC W.  This admission occurred during the last three minutes of the interrogation.

Appellant had written the letter approximately two to four weeks before the fight.  He had given it to PFC W, who subsequently took the letter and had placed it in the cabinet located in the guest bathroom.  Although appellant leased the apartment and paid the rent and utilities, there was conflicting evidence whether PFC W entered into an arrangement with appellant to pay rent.  He did, however, frequently stay at the apartment and kept personal belongings, to include his uniforms and civilian clothing, at the apartment in the guest bedroom and its closet.  He also primarily used the guest bathroom in which the letter was found.

The trial defense counsel submitted a motion to suppress both the handwritten letter and the videotaped admission.  The issue was litigated at an Article 39(a), UCMJ, session.  The military judge denied the motion, finding that:  (1) appellant lacked a reasonable expectation of privacy in the letter, or even a possessory interest in the letter; (2) the seizure of the letter was incident to a lawful search, even if appellant had some expectation of privacy; and (3) the incriminating letter was in plain view because the detective was lawfully in the bathroom and lawfully opened the cabinet.   

Appellant testified not only during the Article 39(a) session, but also on his own behalf during the trial before members.  Before the members, appellant testified that PFC W at first blackmailed him regarding appellant’s homosexuality; he and PFC W subsequently became friends; the relationship became a sexual relationship; appellant took PFC W to his family reunion and two clubs; and PFC W had borrowed money from appellant, which PFC W failed to repay.  Prior to this incident, PFC W injured appellant by punching him; pushing him into a bathtub, which cracked his rib; kicking him in the stomach; biting his finger; and stabbing him in the back with a knife.  Private First Class W injured appellant in another incident by hitting appellant in the face and grabbing his testicles.  Private First Class W also stole appellant’s credit card number and used it to purchase adult entertainment.  Further, appellant testified regarding the circumstances surrounding the handwritten letter, explicitly discussing his homosexual relationship with PFC W.  Appellant testified that he acted in self-defense on the evening of the fight. 

DISCUSSION


We review a military judge’s ruling on a motion to suppress for abuse of discretion.  United States v. Ayala, 43 M.J. 296, 298 (1995).  To have a legitimate threshold basis or standing to challenge an alleged unlawful search, appellant must establish a “reasonable expectation of privacy” in the premises searched or the property seized.  Military Rule of Evidence [hereinafter M.R.E.] 311(a)(2); United States v. Ayala, 22 M.J. 777, 783 (A.C.M.R. 1986).  “A person may challenge the validity of a search only by asserting a ‘subjective expectation of privacy’ which is objectively ‘reasonable.’”  United States v. Maxwell, 45 M.J. 406, 417 (1996); see also Minnesota v. Olson, 495 U.S. 91, 95-96 (1990).  “Whether a party has manifested a subjective expectation of privacy is a question of fact, reviewed under the clearly erroneous standard.  Whether that subjective expectation is objectively reasonable is a matter of law subject to de novo review.”  Maxwell, 45 M.J. at 414 (quoting Tri-State Steel Constr., Inc. v. Occupational Safety & Health Review Comm’n, 26 F.3d 173, 176 (D.C. Cir. 1994)); see also Ayala, 43 M.J. at 298.  “In reviewing a ruling on a motion to suppress, we consider the evidence ‘in the light most favorable to the’ prevailing party.”  United States v. Reister, 44 M.J. 409, 413 (1996). 

In this case, the military judge found that appellant did not have a reasonable expectation of privacy, or even a possessory interest, in the handwritten letter.  Although property ownership is a factor to be considered in determining whether an individual’s Fourth Amendment
 rights have been violated, it is not an exclusive factor.  The issue is whether the search violates the rights of one who has a legitimate expectation of privacy in the invaded place.  Rakas v. Illinois, 439 U.S. 128, 140 (1978); see also Minnesota v. Carter, 525 U.S. 83, 88 (1998).  Under the facts of this case, we find that appellant had a legitimate expectation of privacy in the premises, thus giving appellant standing to object to Detective Boone’s search of his apartment.  Military Rule of Evidence 311(a); Alderman v. United States, 394 U.S. 165, 176-77 (1969); see also Rawlings v. Kentucky, 448 U.S. 98, 105-06 (1980); Rakas, 439 U.S. at 133-34; United States v. Salazar, 44 M.J. 464, 467 (1996).
“The core of the Fourth Amendment right is security of the individual’s privacy against arbitrary intrusion by [g]overnment agents.”  United States v. Smeal, 23 U.S.C.M.A. 347, 350, 49 C.M.R. 751, 754 (1975) (citing Coolidge v. New Hampshire, 403 U.S. 443, 455 (1971)).  “Warrantless searches and seizures of persons and property are presumptively unreasonable, ‘subject only to a few specifically established and well-delineated exceptions.’”  United States v. Jackson, 34 M.J. 1145, 1148 (A.C.M.R. 1992) (quoting Katz v. United States, 389 U.S. 347, 357 (1967)); see also United States v. Karo, 468 U.S. 705, 717 (1984).  One such exception is a search or seizure incident to a lawful arrest.  This limited right to search or seize without a warrant grows out of the inherent necessities of the situation at the time of the arrest.  The rule allowing searches contemporaneous with an arrest is justified by the need to seize weapons and other things that might be used to assault an officer or effect an escape.  Additionally, a search incident to an arrest may be justified to prevent the destruction of evidence on an arrestee’s person or under an arrestee’s immediate control—“construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence.”  Chimel v. California, 395 U.S. 752, 763 (1969).  This then brings us to the question of whether the warrantless search of appellant’s entire apartment, to include a closed bathroom wall cabinet, can be constitutionally justified as a search incident to an arrest.  We conclude that it cannot.  Under the circumstances of this case, the search extended well beyond that area from within which appellant might have obtained either a weapon or destructible evidence.
  

Although it is well-established that, under certain circumstances, the police may seize evidence in plain view without a warrant, they may do so only when those circumstances include situations in which the initial intrusion that brings the police within plain view of the evidence is supported by a recognized exception to the warrant requirement.
  Because we are unable to support the initial intrusion by the detective into the closed cabinet as a search incident to an arrest, the handwritten letter was not in “plain view.” 

This, however, does not end our inquiry under the Fourth Amendment.  The government argues that the handwritten letter would have been discovered inevitably.  The concept of “inevitable discovery” is contained in M.R.E.  311(b)(2), which provides:

Evidence that was obtained as a result of an unlawful search or seizure may be used when the evidence would have been obtained even if such unlawful search or seizure had not been made.

Inevitable discovery applies when the government can demonstrate that the routine process of a law enforcement agency would have inevitably found the same evidence.  United States v. Owens, 51 M.J. 204, 210-11 (1999).  Accordingly, if the government can establish by a preponderance of the evidence that the handwritten letter would have been discovered inevitably through its routine or normal investigative procedures, then the exclusionary rule is inapplicable.
  Under the facts of this case, we are unable to conclude that the police would have inevitably discovered the handwritten letter during the routine course of its investigation.  No evidence was offered concerning the procedures Detective Boone would have followed, nor is there any evidence that the police returned to the police station to get a subsequent warrant to renew the search.  Furthermore, it is reasonable to conclude that Detective Boone’s search and subsequent observations of appellant’s broken and swollen hands at the police station vitiated any attempt to go back to the apartment to search for a weapon.  

Having found no valid basis for admission of the handwritten letter and the derivative videotaped admission, we conclude the military judge erred in admitting them.  Although the military judge erred, we hold that the error was harmless beyond a reasonable doubt.
  The panel found that appellant had engaged in conduct unbecoming an officer by having a close personal friendship with the victim, PFC W; by having PFC W as a regular overnight guest; by engaging in an intimate relationship involving sexual contact with PFC W; and by pursuing a romantic relationship with PFC W, by means of writing and delivering a letter to him.  Although PFC W denied that he and appellant had a sexual relationship, he testified, under a grant of immunity, that appellant confided his homosexuality to PFC W; that while deployed to Bosnia, PFC W spent approximately ninety percent of his free time with appellant; that appellant took PFC W to his family reunion; that they went to a homosexual club together on two separate occasions; that he frequently stayed at appellant’s apartment and had moved his personal belongings into the apartment; that appellant attempted to kiss PFC W twice while in appellant’s apartment; that appellant grabbed PFC W’s buttocks on a few occasions; that appellant asked PFC W for hugs; that appellant affectionately hugged PFC W on one occasion, by rubbing PFC W’s back and not letting go; and that appellant and PFC W drove to Austin, Texas, to purchase a sexual lubricant.  Private First Class W further testified that on one occasion, while PFC W was watching a pornographic movie and masturbating, appellant sat down next to PFC W on the sofa and masturbated too.  Private First Class W also testified regarding the handwritten letter given to him by appellant, describing the circumstances when appellant wrote the letter to him, and his reaction when he read a portion of the letter. 

In addition to PFC W’s testimony, a staff sergeant in appellant’s platoon testified that the noncommissioned officers expressed concerns about appellant’s relationship with PFC W; that he saw PFC W driving appellant’s car; and that personnel commented that if someone wanted to find appellant when in the field, he or she would likely find him at PFC W’s medic track.  Appellant’s platoon sergeant also testified that appellant spent a lot of time at the medic track; that PFC W and appellant called each other by their first names; that appellant brought PFC W over to his quarters to discuss training; and that appellant pulled PFC W off of guard duty when they were deployed to Bosnia.  A neighbor in the apartment complex testified that PFC W lived in appellant’s apartment.  Private First Class W’s fiancée testified that PFC W lived with “Patrick,” the appellant.  A written statement given by appellant to Detective Boone, in which appellant accounts for the events on the day the assault occurred, was admitted into evidence without objection.  Appellant referred to PFC W by his first name throughout the statement; stated that PFC W had stayed overnight in his apartment the prior evening; mentioned that he cancelled a visit that he and PFC W had planned to appellant’s sister-in-law; and drank beer together while watching football games.  

Contrary to PFC W’s testimony, appellant testified that he had a sexual relationship with PFC W and described their sexual relationship.  Appellant argues, however, that his testimony at trial on the issue of guilt is derivative of the illegal search and seizure of the handwritten letter.   Assuming, arguendo, that appellant’s testimony at trial was coerced, the other evidence in the case remains sufficient to support the members’ findings beyond a reasonable doubt.  We find, however, appellant’s argument unpersuasive that his trial testimony was “coerced.”  The case before us is unlike those in which an accused’s in-court testimony is considered compelled when a confession or incriminating admission is obtained involuntarily.
  Unreasonable searches under the Fourth Amendment are different from unwarned interrogations under the Fifth Amendment.  “Although it is frequently invoked in criminal trials, the Fourth Amendment is not a trial right; the protection it affords against governmental intrusion into one’s home and affairs pertains to all citizens.”  Kimmelman v. Morrison, 477 U.S. 365, 374 (1986).  

Often, an accused is faced with a dilemma in deciding how to proceed at trial.  The courts have resolved some of these dilemmas.  For example, the government may not offer on the merits any testimony given by an accused at a pretrial hearing to suppress evidence, because the courts have concluded that it is “intolerable” for an accused to surrender one constitutional right to assert another.
  Accordingly, the government may not use appellant’s testimony on the motion to suppress during its case to establish the appellant’s guilt.  Courts, however, have not resolved all dilemmas facing an accused.  When evidence previously and unsuccessfully sought to be suppressed as the result of an unlawful search and seizure is admitted at trial, an accused is faced with a decision to remain silent or to testify to explain the incriminating evidence.  An accused’s decision whether to testify at trial is an unqualified right guaranteed by the Fifth Amendment.
  This right, however, cannot be construed to include the right to commit perjury.
  

We have considered the purpose for which the improper evidence was introduced and the use to which it was put.  In light of all the other evidence, however, we are satisfied that the erroneous introduction of the handwritten letter and videotaped admission concerning the unprofessional, personal relationship between appellant and PFC W, and even appellant’s own testimony on the merits, if considered to be improperly procured, were harmless beyond any reasonable doubt.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

DECISION

The findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� U.S. Const. amend. IV.





� As the seizure of the letter was the result of an unlawful search and seizure, its use to produce an admission during the subsequent interrogation of appellant was derivative of that illegality and taints the admission.  





� See Arizona v. Hicks, 480 U.S. 321, 326 (1987).  





� See Nix v. Williams, 467 U.S. 431, 441 (1984); Owens, 51 M.J. at 210-11.





� Because the errors derive from an illegal seizure under the Fourth Amendment, the errors are of constitutional magnitude.  “[B]efore a federal constitutional error can be held harmless, the court must be able to declare a belief that it was harmless beyond a reasonable doubt.”  Chapman v. California, 386 U.S. 18, 24 (1967); see also United States v. Bins, 43 M.J. 79, 86 (1995).


� Harrison v. United States, 392 U.S. 219 (1968); see, e.g., United States v. Grooters, 39 M.J. 269 (C.M.A. 1994).





� Simmons v. United States, 390 U.S. 377, 394 (1968); United States v. Brown, 411 U.S. 223 (1973).


� U.S. Const. amend. V. 





� Harris v. New York, 401 U.S. 222, 225 (1971).  Evidence obtained as the result of an unlawful search and seizure may be used in certain circumstances.  For example, such evidence may be used to impeach an accused testifying on direct examination.  In this case, we find appellant to be untruthful not only in his testimony on the motion but also at trial, as did the panel, regarding the breakup of his homosexual relationship with PFC W as the basis for the fight.
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