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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation by drinking alcohol while underage, fleeing apprehension by military police officers, damage to military property, drunken driving, reckless driving, aggravated assault with an automobile, and carrying a concealed weapon, in violation of Articles 92, 95, 108, 111, 128, and 134, respectively, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 895, 908, 911, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


We agree with appellant’s first assignment of error in which he asserts that the staff judge advocate’s recommendation (SJAR) was incomplete, requiring a new recommendation and action.  Accordingly, we have not considered appellant’s other assignments of error.


After the military judge announced the sentence, he made the following recommendation:  “Based upon the incidents upon which [appellant] has been found guilty, all stemming from a one-night episode of underage drinking [sic].  When comparing that to his otherwise excellent military service, I recommend that the convening authority suspend the imposition of the Bad Conduct [sic] Discharge for 6 months.”  Later in the record the military judge said to appellant:  “You need to understand that my recommendation to suspend the Bad Conduct [sic] Discharge is just that, the convening authority does not have to accept my recommendation, but based upon the evidence presented in this case, a Bad Conduct [sic] Discharge is appropriate, but also based upon the evidence presented concerning your military duty performance, the 82d [Airborne Division] may desire to have you as a soldier in the future, and that’s why I recommended the suspension of the Bad Conduct [sic]  Discharge.”  There is no mention of the military judge’s recommendation in the SJAR or in the staff judge advocate’s addendum to the SJAR.  The record contains no evidence that anyone else conveyed this recommendation to the convening authority.
  

The staff judge advocate (SJA) is required to inform the convening authority of such recommendations.  Rules for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(B).  Applying the precedent enunciated by this court in United States v. Paz-Medina, 56 M.J. 501 (Army Ct. Crim. App. 2001) and given the facts of this case, we conclude that the SJA’s omission was plain error.  See also United States v. Lee, 50 M.J. 296 (1999).  
Appellant was eligible to receive a suspended discharge.  Appellant’s platoon leader, First Lieutenant Posil,
 testified that appellant was a good soldier and that he wanted appellant to continue to serve in his unit.  Two noncommissioned officers, who supervised appellant, submitted letters affirming appellant’s prior excellent duty performance and his positive prospects for continued good service in the future.  Other than his offenses that he plead guilty to, there was no adverse information presented about appellant.  Additionally, appellant said in an unsworn statement that he wanted to continue to serve.  The SJA’s failure to fulfill the R.C.M. 1106(d)(3)(B) responsibilities and inform the convening authority of the military judge’s clemency recommendation prejudiced appellant’s opportunity for a fully informed consideration of the reasonable sentencing options available to the convening authority.


The action of the convening authority, dated 14 September 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60 (c)-(e), Uniform Code of Military Justice.

Senior Judge CHAPMAN and Judge CARTER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Trial defense counsel did not draw it to the attention of the convening authority in appellant’s post-trial submission.  In appellant’s petition for clemency, trial defense counsel asked for disapproval of the punitive discharge based on the government’s dilatory post-trial processing of appellant’s case.





� Appellant’s platoon leader is not First Lieutenant Potter as appellate defense counsel repeatedly asserts in the appellant’s brief.





� Government appellate counsel argue appellant was not prejudiced by the SJA’s failure.  The government unpersuasively compare appellant’s circumstances to those in an unpublished opinion of this court in which the SJA’s failed to inform the convening authority of a military judge’s recommendation to suspend the $75,000.00 fine in a case involving forcible sodomy and indecent sexual acts, liberties and language with a child, contingent upon the creation of a $20,000.00 trust fund by that accused for the treatment and benefit of the victim and her mother.  United States v. Andrews, No. 20000496, (Army Ct. Crim. App. 28 Jun. 2002)(unpub.).  Moreover, in that case, the substance of the recommendation was conveyed to the convening authority by other means before action.  Id. at 2-3.  





� We note that the original record of trial does not contain Prosecution Exhibit 3.  R.C.M. 1103(b)(2)(D)(v).  The record should be complete and corrected before a proper action is taken.  R.C.M. 1104(d); see Manual for Courts-Martial, United States (2000 ed.), Appendix 14f. 
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