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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willfully disobeying a superior commissioned officer, distribution of 3,4 methylenedioxymethamphetamine [hereinafter ecstasy], possession of ecstasy, and use of methamphetamine, in violation of Articles 90 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances,( and confinement for six months.  The case was submitted on its merits for review under Article 66(c), UCMJ.
The SJAR contains an error that warrants findings and sentence relief.
FACTS

Appellant pleaded guilty by exceptions to simple possession of ecstasy.  Thereafter, Specification 2 of Charge II was amended to conform to appellant’s plea.  Appellant was found guilty in accordance with his plea of simple possession of ecstasy.  The SJAR states, however, that appellant was found guilty of Specification 2 of Charge II, alleging wrongful possession of two dosage units of ecstasy with intent to distribute.
DISCUSSION

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 
1994).  In appellant’s case, the convening authority’s action erroneously purports to approve a finding of guilty of possession of ecstasy with intent to distribute.  Such erroneous finding is a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  In the R.C.M. 1105 submission, appellant’s trial defense counsel did not object to the finding’s error in the SJAR.  See R.C.M 1105 and 1106(f)(4).
Applying United States v. Wheelus, 49 M.J. 283, 288-89 (1998), we find a colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  See UCMJ art. 59(a).  Under the facts of this case, we conclude that a correct statement of the findings in the SJAR would have affected the sentence as approved by the convening authority.

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant did, at or near Fort Drum, New York, on or about 15 January 2002, wrongfully possess two (2) dosage units of 3,4 methylenedioxymethamphetamine (ecstasy), a Schedule 1 controlled substance, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of all pay and allowances, and confinement for five months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( The convening authority took action after appellant had served his sentence to confinement.  He should not have approved forfeiture of all pay and allowances.  See United States v. Rollins, 36 M.J. 794 (A.C.M.R. 1993), aff’d, 40 M.J. 273 (C.M.A. 1994) (summary disposition); United States v. Bronson, 37 M.J. 707 (A.C.M.R. 1993).  It is well settled that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  See Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(2) discussion; United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987) (“imposition of total forfeitures upon someone who is in a duty status raises issues under the Eighth Amendment and under Article 55 of the Uniform Code—both of which prohibit ‘cruel and unusual punishments’”); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994).  However, appellant is not entitled to forfeiture relief.  On 19 June 2002 appellant began ordinary/excess leave, and on 29 August 2002 the convening authority took action.  While on excess leave, an appellant is not entitled to pay and allowances.  See United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001).  Further, although trial defense counsel noted in his R.C.M. 1105 submission that appellant had served his adjudged confinement, he did not object to the staff judge advocate’s recommendation (SJAR) that the convening authority approve forfeiture of all pay and allowances.  See R.C.M. 1105 and 1106(f)(4).  Nor has appellate defense counsel asserted that appellant was prejudiced by the convening authority’s error. 








1
3

