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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of three specifications of unauthorized absence, two specifications of failing to obey a lawful order, and wrongful use of marijuana and cocaine, in violation of Articles 86, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 912a.  The appellant was sentenced to confinement for 60 days, reduction to pay grade E-1, and a bad-conduct discharge.  The convening authority approved the findings and sentence as adjudged.  In accordance with the terms of the pretrial agreement, the convening authority suspended all confinement in excess of 45 days for a period of 12 months from the date the sentence was adjudged.

After consideration of the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudiced the substantial rights of the appellant.  Art. 59(a) and 66(c), UCMJ.

Disqualification of the Convening Authority


In his first assignment of error, the appellant seeks a new staff judge advocate's recommendation and convening authority's action because the convening authority allegedly erred by not recusing himself.  In his second assignment of error, the appellant asks that we set aside one of his convictions for violating Article 92, UCMJ, because the convening authority should have been disqualified as an accuser under Article 23(b), UCMJ.  The appellant bases both assignments of error on the fact that the convening authority himself issued the lawful order the appellant pleaded guilty to failing to obey under Charge II, Specification 4.  

A "convening authority is disqualified if he is an 'accuser' or has 'an interest other than an official interest in the prosecution of the accused.'"  United States v. Rockwood, 52 M.J. 98, 103 (1999)(quoting Art. 1(9), UCMJ); see also Rule for Courts-Martial 504(c)(1), Manual for Courts-Martial, United States (2000 ed.).  The test of a convening authority's status as an accuser is "whether, under the particular facts and circumstances . . . a reasonable person would impute to him a personal feeling or interest in the outcome of the litigation."  United States v. Gordon, 1 C.M.A. 255, 260, 2 C.M.R. 161, 166 (1952).  The prohibition against permitting an accuser to convene or act upon a court-martial is intended to protect a service member from the vindictive use of the powers inherent within the office of a convening authority.  United States v. Jeter, 35 M.J. 442, 446 (C.M.A. 1992).  


During the providence inquiry, the appellant acknowledged receiving a written order from the convening authority not to operate his privately owned motor vehicle onboard Camp Pendleton, California.  Record at 35.  The appellant further acknowledged that the convening authority was authorized to issue this order, and that the order itself was lawful.  Id.  Finally, the appellant admitted that he had a duty to obey this order, but failed to do so.  Id. at 36-37.  


Despite being fully aware that the convening authority had issued the order outlined in Charge II, Specification 4, the appellant raised no accuser-type objection with respect to the referral process.  Furthermore, when served with the staff judge advocate's recommendation, which clearly placed the appellant on notice that the same convening authority was preparing to take action, the appellant made no effort to ask the convening authority to recuse himself.  Now, for the first time on appeal, the appellant asserts error in both the referral and post-trial processing of his court-martial.  

Our superior Court has held that an Article 23, UCMJ, issue is "waived if an accused and his counsel are well aware [of the issue] and make no objection or protest at trial."  Jeter, 35 M.J. at 447 (discussing accuser-type errors under Article 22, UCMJ, in the context of general courts-martial); see also R.C.M. 1106(f)(6)(specifying that the accused's failure to comment on any error in the staff judge advocate's recommendation will result in waiver, absent plain error).  Consequently, we find the appellant's first and second assignments of error to be waived.


Even in the absence of waiver, we disagree with the appellant's assertion that "[a] reasonable person would have to impute that the commander who writes a personal written order and has that order disobeyed would have a personal interest in the outcome of the litigation."  See Appellant's Brief of 18 Dec 2001 at 5-6.  The disqualification issue turns not on blanket assertions, but rather, on an inquiry as to whether the facts and circumstances reveal that the convening authority had "an interest other than an official interest in the prosecution of the accused."  Art. 1(9), UCMJ; see also United States v. Deford, 49 C.M.R. 120, 121 (N.C.M.R. 1974)("[w]hether the commanding officer who convened the court is an accuser is a question of fact").  As a means of carrying out mission accomplishment and preserving good order and discipline, a military commander generally has only an official interest in seeing that his orders are obeyed.  Under military precedent and the UCMJ, disqualification is only required in those cases where the convening authority's interest in a prosecution exceeds an official interest and takes on the characteristics of a personal matter.  Rockwood, 52 M.J. at 103.  We have no such concern in this case where the convening authority's simple written order, delivered through the appellant's First Sergeant, was ignored.  See, e.g., United States v. Tittel, 53 M.J. 313, 314-15 (2000)(finding no accuser issue where the accused was convicted of willful disobedience of a superior officer, even though officer whose order was willfully disobeyed was also the convening authority); Deford, 49 C.M.R. at 121 (convening authority who awarded the accused restriction during an Article 15, UCMJ, proceeding found not be an accuser in a subsequent court-martial for disobeying that restriction order); United States v. Noonan, 4 C.M.A. 297, 15 C.M.R. 247 (1954)(finding no accuser issue where the appellant disobeyed the convening authority's order to travel under his own custody to another military facility).

The Air Force Court of Military Review found no Article 23(b), UCMJ, violation in a case where the accused was charged under Article 92, UCMJ, with violating a direct order from the special court-martial convening authority prohibiting him from driving on-base.  United States v. Orsic, 8 M.J. 657, 659 (A.F.C.M.R. 1979).  The similarities between the facts at issue in Orsic and those in the case at bar are striking.  Mindful of the standard outlined by our superior Court in Gordon, the Orsic court focused exclusively on the particular facts and circumstances of that case to determine whether there was any indication that the convening authority possessed anything greater than an official interest in Orsic's case.  Id. at 658-59.  Finding no such prohibited interest, the Orsic court affirmed the conviction for failing to obey a lawful order.       Applying the same standard, we reach an identical conclusion in the instant case.  Consequently, the appellant's first and second assignments of error are lacking in merit.  

Evidence From The Appellant's Service Record


In his final assignment of error, the appellant argues that the military judge, during sentencing, abused his discretion by admitting "incomplete and unsigned documents from the appellant's service-record book."  Appellant's Brief of 18 Dec 2001 at 7.  Specifically, the appellant complains that Prosecution Exhibit 1, which simply notes the periods of unauthorized absence to which he pleaded guilty (Charge I, Specifications 1 and 2), is unsigned.  Id.


We begin by noting that the appellant failed to object when the Government offered this record into evidence.  Moreover, the appellant makes no specific allegation that this supposed error materially prejudiced his substantial rights.  Art. 59(a), UCMJ.  The appellant's sole argument is that the failure of the Marine Corps to comply with its own regulations regarding the preparation and execution of service record entries renders this portion of Prosecution Exhibit 1 inadmissible.  See Appellant's Brief of 18 Dec 2001 at 7.

Because he failed to object at trial, the appellant must establish plain error in order to prevail on appeal.  "Plain error" as a legal term requires that an error, in fact, exists; that it is plain or obvious; and that it materially prejudices the substantial rights of the appellant.  United States v. Robbins, 52 M.J. 455, 457 (2000).  When plain error involves a judge-alone trial, an appellant faces a particularly high hurdle.  A military judge is presumed to know the law and apply it correctly, and is presumed capable of filtering out inadmissible evidence.  Id.  As such, "plain error before a military judge sitting alone is rare indeed."  United States v. Raya, 45 M.J. 251, 253 (1996).  

In the present case, even if there was error, the appellant has failed to make any effort whatsoever to carry his burden under the plain error analysis.  Therefore, he is not entitled to any relief.  


Accordingly, we affirm the findings and sentence as approved on review below.  


Judge CARVER and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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