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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A panel of officer and enlisted members tried appellant in a contested general court-martial.  The approved findings of guilty consist of wrongful appropriation of a motor vehicle, aggravated assault upon four individuals with a loaded firearm, and kidnapping, in violation of Articles 121, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 928, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Upon the staff judge advocate’s recommendation, the convening authority reduced the period of confinement by three months because of the untimely post-trial processing of appellant’s case, but otherwise approved the sentence as adjudged.


In this Article 66, UCMJ, appeal, appellate defense counsel challenge the legal and factual sufficiency of all the findings of guilty.  We agree that the evidence is factually insufficient to support a portion of the finding of guilty to Specification 2 of Charge III (aggravated assault).  This specification listed two named and two unnamed victims who were shot at with a loaded firearm, but the evidence proves beyond a reasonable doubt only a single, unnamed victim.  See UCMJ art. 66(c); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  We will take appropriate remedial action concerning this factual insufficiency in our decretal paragraph.


We have considered appellant’s other assignment of error and the matters he personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of the originally numbered Specification 2 of the originally numbered Charge III as finds that appellant did, at or near DeRidder, Louisiana, on or about 26 July 1997, in conjunction with Sergeant Walter Hudson III and Private (E2) Warren L. Robinson, commit an assault upon one unknown individual by shooting at him with a dangerous weapon likely to produce death or grievous bodily harm, to wit:  a loaded firearm, in violation of Article 128, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms the approved sentence.


Senior Judge TOOMEY and Judge CANNER concur.







FOR THE COURT:
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Clerk of Court
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