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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

DORMAN, Chief Judge:


In accordance with his pleas, the appellant was convicted by a military judge sitting as a special court-martial of two specifications of unauthorized absence, and the use of cocaine in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a.  The appellant was sentenced to a bad-conduct discharge, confinement for 120 days, forfeiture of $737.00 per month for 4 months, and reduction to pay grade 

E-1.  On 10 September 2002,the convening authority approved the sentence but, in accordance with the sentencing provision of the pretrial agreement, he suspended confinement in excess of 90 days for a period of 12 months from the date of his action.   


We have examined the record of trial and conclude that, following our corrective action, the findings and sentence are correct in law and fact and that no error remains that is materially prejudicial to the substantial rights of the appellant.  Arts. 59(a) and 66 (c), UCMJ.

In his first assignment of error, the appellant asserts that the military judge erred when he substituted a new termination date of the appellant’s first period of unauthorized absence where that termination date was at variance with the stipulation of fact and the providence inquiry.  We agree.  In his second assignment of error, the appellant asserts that an approved sentence that includes an unsuspended bad-conduct discharge is inappropriately severe in this case.  We disagree.  

Facts

Under Specification 2, of Charge I, the appellant was charged with being an unauthorized absentee from 7 November 2001 until he was apprehended on 4 February 2002.  During the providence inquiry and in Prosecution Exhibit 1, a stipulation of fact, the appellant acknowledged that his period of unauthorized absence lasted from 7 November 2001, until civilian authorities apprehended him on 4 February 2002.  Also contained within the stipulation of fact and the inquiry is the appellant’s statement that he turned himself into the Marine Corps Instructor/Inspector [I and I] in Chicago, Illinois on 30 November 2001.  Apparently it was too late in the day for the I and I staff to prepare orders or to make travel arrangements for the appellant to return to his command on that day, and he was instructed to return on the following Monday.   When the appellant called the I and I staff on Monday, 3 December 2001, he was informed that he needed to physically pick up his travel orders back to his unit in North Carolina.  The appellant, however, never made it to the I and I staff on 3 December 2001 due to transportation problems.  Afterwards, the appellant remained on unauthorized absence in Illinois until he was apprehended on 4 February 2002.  To accommodate this short return to military control during the charged period of unauthorized absence, the Government and the appellant agreed to acceptance of a Francis plea.  United States v. Francis, 15 M.J. 424 (C.M.A. 1983).  The military judge subsequently found the appellant guilty of an absence commencing on 7 November 2001 and ending on 3 December 2001 and an absence commencing on 3 December 2001 and ending with the appellant’s apprehension on 4 February 2002.

The Providence Inquiry

     A military judge may not accept a guilty plea to an offense without inquiring into its factual basis.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (1969).  Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide a factual basis for a guilty plea.  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)(citing United States v. Terry, 21 C.M.A. 442, 45 C.M.R. 216 (1972)).  The accused "must be convinced of, and able to describe all the facts necessary to establish guilt."  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2002 ed.).  Acceptance of a guilty plea requires the accused to substantiate the facts that objectively support his plea.  United States v. Schwabauer, 37 M.J. 338, 341 (C.M.A. 1993); R.C.M. 910(e).


A military judge may not "arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  The standard of review to determine whether a plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Such rejection must overcome the generally applied waiver of the factual issue of guilt inherent in voluntary pleas of guilty, and the only exception to the general rule of waiver arises when an error prejudicial to the substantial rights of the appellant occurs.  Art. 59(a), UCMJ; R.C.M. 910(j).


In our review of the record, we determined that the military judge accurately listed the elements and defined the terms contained in the elements for the offenses to which the appellant plead guilty.  We also determined that the appellant indicated an understanding of the elements of the offenses and the legal definitions, and stated that the elements correctly described the offenses he committed.  Furthermore, the military judge conducted a thorough inquiry into the providence of the appellant’s guilty pleas.  During this inquiry the appellant clearly stated in his own words just how he committed these offenses.  

With respect to the Specification 2, of Charge I, the appellant clearly told the military judge that he had surrendered on 30 November 2001 and that he had been told to return on 3 December 2001.  It is also clear that the military judge understood that the appellant’s first period of absence had terminated on 30 November 2001.  Record at 32, 35.  In our view the military judge simply misspoke when announcing the findings to Specification 2 of Charge I, and we will correct the error in or decretal paragraph to ensure that the findings conform to the factual basis for the plea.  In all other respects, the pleas are provident.  

Sentence Appropriateness

In his second assignment of error, the appellant summarily contends that his sentence is inappropriately severe.  We disagree.  We find the sentence appropriate in all respects for these offenses and this offender.  United States v. Healy, 26 M.J. 394 (C.M.A. 1988); United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).

Conclusion

     Except as noted below, the findings are approved.  With respect to Specification 2 of Charge I, the findings are approved except for the date “4 February 2002,” substituting therefore the date “30 November 2001.”  The following words are added after the substituted date, “And did thereafter on 3 December 2001, without authority, absent himself from his unit, to wit: Marine Corps Heavy Helicopter Squadron 461, Marine Aircraft Group 26, located at Marine Corps Air Station New River, Jacksonville, North Carolina, until he was apprehended on or about 4 February 2002.”   We affirm the appellant’s conviction to Specification 2 of Charge I, consistent with the substituted language set forth above.  We disapprove the findings to the excepted date.  

As a result of our action on the findings, we have reassessed the sentence in accordance with the principles of United States v. Cook, 48 M.J. 434, 438 (C.A.A.F. 1998), United States v. Peoples, 29 M.J. 426, 428 (C.M.A. 1990), and United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).  Upon reassessment of the sentence, the sentence is approved.  A new promulgating order shall be issued consistent with this decision.  

Judge VILLEMEZ and Judge HARRIS concur. 
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