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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, conspiracy to commit larceny of military property, larceny, larceny of military property, housebreaking, and unlawful entry in violation of Articles 81, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 930, and 934 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for twelve months.  

In this Article 66, UCMJ, appeal, appellant asserts, and we agree, that the staff judge advocate (SJA) failed to advise the convening authority of the nature and duration of appellant’s pretrial restraint as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D).  Although not raised by appellant, the military judge failed to elicit a sufficient factual basis to establish that appellant committed the housebreaking offense.  We will take appropriate action to cure both errors in our decretal paragraph. 

BACKGROUND

Appellant was assigned to the 52d Aviation Regiment, Camp Humphreys, Korea.  On or about 21 April 2001, appellant and Private First Class (PFC) Darrell Smith entered Building 574, barracks for the 6th Cavalry Regiment, searching for PFC Smith’s friend, PFC T.  They entered PFC T’s unlocked barracks room.  Private First Class Smith attempted to awaken PFC T, but was unable to do so.  After appellant and PFC Smith left PFC T’s barracks room, they agreed to see if they could enter other barracks rooms to steal property.  They walked down the hallways checking for unlocked doors.  They entered a number of unlocked barracks rooms and stole three cellular phones, a cellular phone battery, a cellular phone battery charger, a Sega Dreamcast game system, one Nike gym bag, and an unknown number of digital video disc cases, totaling approximately $455.00.

On or about 22 April 2001, appellant and PFC Smith again went to PFC T’s barracks room located in Building 574.  As appellant and PFC Smith departed, they passed a dayroom, entered it, stole a television (TV) set, and took it to appellant’s barracks room located in another building.  While in appellant’s barracks room, appellant, PFC Smith, and appellant’s roommate, Private E2 (PV2) Jerome Ford, conspired to return to Building 574 and steal more property from that and other dayrooms.  The three soldiers entered Building 574 and stole a TV set, a stereo system with a digital versatile disc (DVD) player, a second DVD player, a videocassette recorder, a subwoofer, a receiver, and a Nintendo 64 game system, all military property totaling approximately $2,900.00. 


Based upon appellant's misconduct, he was restricted to the limits of Camp Humphreys, Korea, from 23 April 2001 until his trial on 10 August 2001.  Specifically, appellant was prohibited from leaving Camp Humphreys, wearing civilian clothing, going to establishments that served alcoholic beverages after 2000 hours, and consuming alcoholic beverages.

DISCUSSION

SJAR Error

The SJA’s post-trial recommendation (SJAR) “shall include . . . [a] statement of the nature and duration of any pretrial restraint[.]”  R.C.M. 1106(d)(3)(D).  Pretrial restraint is a “moral or physical restraint on a person’s liberty . . . [and] may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”   R.C.M. 304(a).  This SJAR erroneously advised the convening authority that appellant had no pretrial restraint imposed upon him.  Additionally, the charge sheet in this case, DD Form 458, does not reflect appellant’s pretrial restraint.  At trial, the defense counsel properly advised the military judge about appellant’s pretrial restraint.  The trial counsel, however, attempted to justify the imposition of restraint, apparently failing to recognize the necessity to correctly annotate all pretrial restraint.  The charge sheet was never corrected.  All restraint must be accurately stated in the SJAR and on the charge sheet.

Objections to the SJAR must be raised in appellant’s R.C.M. 1105 clemency matters.  UCMJ art. 60(c)(2); R.C.M. 1106(f)(4).  Since trial defense counsel failed to comment on this error, it is waived absent plain error.  UCMJ art. 60(d); R.C.M. 1106(f)(6).    

In United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998), our superior court set forth a three-pronged test for SJAR errors.  “First, an appellant must allege the error at the Court of Criminal Appeals.  Second, an appellant must allege prejudice as a result of the error.”  Wheelus, 49 M.J. at 288.  Essentially, appellate counsel must describe how the alleged omission or misstatement or other SJAR error, uncorrected before action, had some effect on that action that in turn detrimentally impacted appellant.  “Third, an appellant must show what he would do to resolve the error if given such an opportunity.”  Wheelus, 49 M.J. at 288.  Accordingly, appellant must request specific relief such as a new review and action or another form of relief within this court’s broad authority to modify the findings and/or sentence in accordance with Article 66(c), UCMJ.

If an appellant satisfies this three-pronged threshold, we must “remedy the error and provide meaningful relief.”  Wheelus, 49 M.J. at 289.  “Because clemency is a highly discretionary Executive function, there is material prejudice to the substantial rights of an appellant if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’” Id.  

In the present case, appellate defense counsel asserts as error the incorrect SJAR.  There is prejudice to appellant because, when the convening authority took action, the SJA failed to inform him or misinformed him regarding a significant mitigating factor in the case.  Appellant specifically alleges that he missed his best hope for clemency.  “[P]ost[-]trial clemency still plays a vital role in the military justice system – even where pretrial agreements have been struck.”
  Wheelus, 49 M.J. at 287.  To remedy the error, appellant explicitly requested that this court return his case to the convening authority and order a new review and action.  
The convening authority, who is in the best position to evaluate information relevant to clemency, assumes a judicial type role when performing his post-trial duties.  He may grant mercy by reducing appellant’s sentence pursuant to his “command prerogative[.]”  UCMJ art. 60(c)(1).  Thus, when deciding what action to take on a sentence, “‘justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender.’”  United States v. Green, 37 M.J. 380, 385 (C.M.A. 1993) (quoting Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937)).  In this case, appellant’s compliance with restrictions imposed on his liberty for 109 days is relevant information pertaining to his character and behavioral propensity, which, if accurately reported, could have influenced the convening authority in his decision-making process on whether to grant appellant further clemency.
  Thus, appellant was possibly prejudiced.

The SJAR recommended approving the adjudged sentence as modified to accord with the terms of the pretrial agreement.  But, starting with the charge sheet that went to the general court-martial convening authority (GCMCA) for referral consideration, the government consistently failed to inform that commander of the pretrial restraint imposed on a member of his command.  “[T]he President has required that the convening authority be provided with information [R.C.M. 1106(d)] that will assist him in the exercise of his discretion.”  United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988).  Because the SJAR misstated the mitigating fact of substantial pretrial restraint, the GCMCA was deprived of necessary information and was misled in exercising his statutory command function.  UCMJ art. 60.  Since appellant meets the Wheelus threshold for relief in cases involving SJAR errors and makes “some colorable showing of possible prejudice” as a consequence of the SJAR error, the Article 59(a), UCMJ, standard of material prejudice to a substantial right is satisfied.  As such, the court is bound under Articles 59(a) and 66(c), UCMJ, to either grant meaningful relief or return the case for a new review and action.  Wheelus, 49 M.J. at 289; United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003).  Accordingly, under the facts of this case, appellant merits relief.

Factual Insufficiency of the Plea

After examining the providence inquiry, we hold that the military judge failed to elicit a sufficient factual basis to establish that the appellant committed the offense of housebreaking.  A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969); R.C.M. 910(e).  An accused must be able to describe all the facts necessary to establish guilt.  R.C.M. 910(e) discussion.  To reverse a guilty finding on appeal, the record must show “a substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Mere conclusions of law recited by appellant, however, are insufficient to form a factual basis for a guilty plea.  United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996).  Although a military judge may consider a stipulation of fact accompanying the providence inquiry to determine whether a factual basis for the plea exists (United States v. Sweet, 42 M.J. 183, 185 (C.A.A.F. 1995)), the record of trial must reflect that the military judge has questioned appellant about what he did or did not do to make clear whether appellant’s acts or omissions constitute the offense to which he is pleading guilty.  Care, 40 C.M.R. at 253.  

Housebreaking is comprised of two elements:  (1) That the accused unlawfully entered a certain building or structure of a certain other person; and (2) That the unlawful entry was made with the intent to commit a criminal offense therein.  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 56(b).  In this case, appellant merely agreed with the military judge that he was not supposed to go into the dayroom, he had no permission or authority to go into the dayroom, and his entry was unlawful.  The providence inquiry and stipulation of fact failed to include facts showing that appellant’s entry into the dayroom was “made without the consent of any person authorized to consent to entry or without other lawful authority.”  MCM, Part IV, para. 111c.  It is insufficient that appellant’s 
entry into the barracks’ dayrooms was with the intent to steal military property.  United States v. Williams, 4 U.S.C.M.A. 241, 243-44, 15 C.M.R. 241, 243-44 (1954).
   Although appellant had a sign-in requirement, he apparently had free ingress once in the barracks, to include entry into dayrooms.   Accordingly, under these facts, we hold that the military judge erred in accepting the appellant’s plea of guilty to housebreaking.

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred[,]” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).   “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (C.A.A.F. 1997) (emphasis added).  In curing the error through reassessment, we “‘must assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  

We have reviewed appellant’s other assignment of error and matters personally raised under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

DECISION

The findings of guilty of Charge V and its Specification are set aside and Charge V and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of Sales, 22 M.J. at 305, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for ten months.  All rights, privileges, and property, including pay and allowances forfeited 
pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  UCMJ art. 75(a).

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant and the convening authority entered into a pretrial agreement to which the convening authority agreed to limit approving appellant’s sentence to confinement to twelve months.   





� In this case, the convening authority granted appellant clemency by disapproving the adjudged forfeitures and waiving $186.00 of the automatic forfeitures for a period of six months.  Thus, this convening authority considered the personal financial burdens facing appellant’s family.  Additionally, in a companion case, the same convening authority granted clemency to appellant’s co-actor, PV2 Ford.  Private Ford had eighteen months of confinement adjudged, had a pretrial agreement limiting confinement to fifteen months, but the convening authority further reduced the period of confinement by approving only twelve months.  United States v. Ford, Army 20010841 (Army Ct. Crim. App. 15 April 2003).





� To determine whether an entry is unlawful, our superior court classified buildings or structures into three categories:  (a) private; (b) public; and (c) semiprivate.  Williams, 15 C.M.R. at 246.  Barracks were classified as semiprivate buildings.  Id.   The court further enunciated a nonexclusive list of circumstances in determining whether an entry is lawful.  Id. at 247.  See United States v. Davis, 56 M.J. 299 (C.A.A.F. 2002).
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