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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of making and uttering worthless checks by dishonorably failing to maintain sufficient funds in his account (three specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority approved confinement for five months and the remainder of the sentence as adjudged.


The appellant initially served his confinement at the United States Army Confinement Facility, Europe (USACFE), located at Mannheim, Germany, where he remained from 23 April 1999 until 18 May 1999.  In his Article 66, UCMJ, appeal, the appellant asserts that, while so confined at the USACFE, he suffered cruel and unusual punishment, in violation of the Eighth Amendment and Article 55, UCMJ.  Citing United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000), and its progeny, the government concedes that the appellant suffered cruel and unusual punishment at the hands of the guards assigned to the USACFE.  Upon review of the appellate record in this case, we accept the government’s concession and apply the factors set forth in Kinsch, 54 M.J. at 649, to fashion an appropriate remedy below.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and forfeiture of all pay and allowances.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

PAGE  
2

