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MEMORANDUM OPINION
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CARTER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of willfully disobeying a superior commissioned officer, cruelty and maltreatment (four specifications), assault consummated by a battery, fraternization, indecent assault (three specifications), and obstructing justice, in violation of Articles 90, 93, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 893, 928, and 934 [hereinafter UCMJ].  On 5 June 1997, the members sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence on 30 April 1998, having previously waived forfeitures for a period of six months from the date of the adjudged sentence and having deferred forfeitures until action.


In his first two assignments of error in this Article 66, UCMJ, appeal, appellant asserts that his record of trial was not properly authenticated and that as a result thereof, the convening authority’s subsequent action thereon was without legal effect.  Under the facts of this case, we agree.  


On 19 and 20 November 1997, two of the four court reporters who transcribed appellant’s 1256-page verbatim transcript signed the authentication page in lieu of the military judge.  The footnote on the authentication page reads: “Record of trial authenticated by court reporters due to unavailability of the military judge and trial counsel (as per RCM 1104(a)(2)(B)[)].”  On the Court-Martial Data Sheet, DD Form 494, the chief of military justice wrote the following note in the remarks section: “By the time this record was typed, the trial counsels, military judge [sic], and one defense counsel had either PCS’d out of the theater or been reassigned to different duties.  The record was authenticated by the various court reporters.”  The record of trial contained eleven volumes of materials—including fifteen prosecution exhibits, eighteen defense exhibits, and fifty-four appellate exhibits.  


Article 54, UCMJ, Record of trial, provides in subsection (a):

(a) Each general court-martial shall keep a separate record of the proceedings in each case brought before it, and the record shall be authenticated by the signature of the military judge.  If the record cannot be authenticated by the military judge by reason of his death, disability, or absence, it shall be authenticated by the signature of the trial counsel or by that of a member if the trial counsel is unable to authenticate it by reason of his death, disability, or absence.  In a court-martial consisting of only a military judge the record shall be authenticated by the court reporter under the same conditions which would impose such a duty on a member under the subsection.


Rule for Courts-Martial [hereinafter R.C.M.] 1104(a)(2)(B) implements Article 54(a), UCMJ:

Substitute authentication.  If the military judge cannot authenticate the record of trial because of the military judge’s death, disability, or absence, the trial counsel present at the end of the proceedings shall authenticate the record of trial.  If the trial counsel cannot authenticate the record of trial because of the trial counsel’s death, disability, or absence, a member shall authenticate the record of trial.  In a court-martial composed of a military judge alone, or as to sessions without members, the court reporter shall authenticate the record of trial when this duty would fall upon a member under this subsection.  A person authorized to authenticate a record under this subsection may authenticate the record only as to those proceedings at which that person was present.  


The purpose of Article 54(a), UCMJ, “is to provide a preferred order of authentication which in fact will guarantee ‘absolute verity’ to the trial court records.”  United States v. Credit, 4 M.J. 118, 119 (C.M.A. 1977) (citation omitted).  A properly authenticated record of trial is an essential prerequisite to a convening authority’s action.  United States v. Hill, 22 U.S.C.M.A. 419, 420, 47 C.M.R. 397, 398 (1973); United States v. Carmichael, 9 M.J. 553, 555 (N.C.M.R. 1980).  Appellate review is meaningless without an authentic trial transcript.  United States v. Cruz-Rijos, 1 M.J. 429, 431 (C.M.A. 1976) (citation omitted). 


In appellant’s case, the authentication is deficient in two regards.  First, in a court-martial with members, court reporters may authenticate only those portions of the trial from which the members were absent.  R.C.M. 1104(a)(2)(B).  Second, the record does not indicate that either of the two court reporters who purported to authenticate the record was present when pages 80-179 of the transcript were recorded by two other court reporters.  A person authorized to authenticate a record may authenticate the record only as to those proceedings at which that person was present.  Id.

There is no legal prohibition against a retired military judge authenticating a record of trial from a court-martial over which he presided.  See United States v. Evans, 2 M.J. 1043 (A.C.M.R. 1976) (upholding substitute authentication by the trial counsel when military judge had separated from the Army because there was no legal mechanism to require a former military judge, then a civilian, to perform the authentication).  The court understands that Judge Jewell, who tried appellant’s case (R. at 22-1256), is now retired and married to an active duty Army judge advocate.(  We recommend that he be contacted to see if he would be willing to authenticate appellant’s record in a timely manner.  The presiding military judge is still the best person to authenticate appellant’s record.


The action of the convening authority, dated 30 April 1998, is set aside.  The Clerk of Court, as the designee of The Judge Advocate General, will return the record of trial for proper authentication in accordance with Article 54(a), Uniform 

Code of Military Justice, and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.


Judge CHAPMAN and Judge STOCKEL concur. 







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

( Pages 1-21 of the record of trial—the arraignment of appellant by Judge Brownback—were recorded, transcribed, and properly authenticated by Sergeant First Class Washington (maiden name Charles, see R. at 180) who was present during that session without members.  
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