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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of wrongful use of marijuana (six specifications) and assault consummated by a battery, in violation of Articles 112a and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 928 [hereinafter UCMJ].
  Pursuant to a pretrial agreement, the convening authority approved confinement for only six of the nine months adjudged by the court-martial, and he approved the remainder of the sentence consisting of a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.


In his sole assignment of error, the appellant asserts that, because the staff judge advocate (SJA) failed to advise the convening authority that the military judge awarded five days of confinement credit for an Article 13, UCMJ, violation, and because the convening authority’s action did not reflect the credit as required in Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28 (20 Aug. 1999), the appellant did not receive the confinement credit to which he was entitled.  The appellant submitted documentation with his brief showing that he served all of the approved confinement without receiving the five days of confinement credit.  The appellant asks that we order a new review and action and grant unspecified meaningful relief.  The government concedes that the appellant did not receive the credit to which he was entitled, and they suggest this court order five days of confinement credit against the sentence to confinement or, in the alternative, disapprove five days of confinement.  

We agree that (1) the SJA failed to properly advise the convening authority; (2) the trial defense counsel failed to bring the error to the attention of the SJA or the convening authority; and (3) the convening authority’s action failed to document the confinement credit.  Consequently, the appellant served five more days of confinement than he should have.  We will grant him relief by disapproving five days of adjudged and approved confinement in our decretal paragraph and by approving only partial forfeitures coinciding with the approved confinement, all with the expectation that the appellant will receive payment of five-days’ pay and allowances as a remedy for this error.  See generally United States v. Rosendahl, 53 M.J. 344 (2000); United States v. Ridgeway, 48 M.J. 905 (Army Ct. Crim. App. 1998).

Although not raised by the appellant, we note that the addendum to the SJAR erroneously advised the convening authority that the appellant was convicted of “seven specifications of Article 112a,” even though the military judge dismissed one such specification and convicted the appellant of only six specifications under Article 112a, UCMJ.  The SJAR, on the other hand, correctly advised the convening authority of the findings of guilty and of the fact that the military judge dismissed one specification of wrongful possession of marijuana, in violation of Article 112a, UCMJ.  

A convening authority implicitly approves the findings as correctly reported by the SJA when the convening authority approves an adjudged sentence without expressly addressing the findings.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In the appellant’s case, the SJA rendered inconsistent advice as to the findings.  We will consider the addendum, as last in time, to be the SJA’s advice to the convening authority on the findings.  Accordingly, when the convening authority approved the sentence without addressing the findings, he approved erroneous findings as set forth in the addendum to the SJAR.  Id.  However, the convening authority’s purported approval of a specification that had been dismissed is considered a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Because the convening authority’s clemency decisions are highly discretionary, we will moot any possible prejudice by granting sentence relief.  See United States v. Wheelus, 49 M.J. 283, 289 (1998).  We will disapprove twenty-five days of confinement and forfeitures for this error.   

We have considered the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find they do not merit comment or relief.


The findings of guilty are affirmed.  Reassessing the sentence based on the errors noted and the entire record, the Court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of $600.00 pay per month for five months, and reduction to Private E1.  All rights, privileges, and property of which the appellant has been deprived by virtue of that portion of the sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.   







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� The military judge dismissed the specification of wrongful possession of marijuana after the appellant had pleaded guilty to it, but before the military judge entered findings.  The promulgating order erroneously failed to reflect the dismissal.  We will issue a correcting certificate.
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