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MEMORANDUM OPINION ON REMAND

-----------------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial found the appellant guilty, contrary to his pleas, of attempted rape, rape, forcible sodomy with a child, indecent liberties with a child (two specifications), and indecent acts with a child (two specifications) in violation of Articles 80, 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 920, 925, and 934 (1988) [hereinafter UCMJ].  The approved sentence is a dishonorable discharge, confinement for ten years, and reduction to Private E1.

On 25 November 1996 this court affirmed the findings of guilty and the sentence without opinion.  On 29 September 1997 the United States Court of Appeals for the Armed Forces set aside this court’s 25 November 1996 decision and remanded the case for consideration of the issue raised for the first time to that court:  whether the United States had jurisdiction to try or convict appellant of attempted rape because the offense was allegedly committed while appellant was enlisted in the Mississippi National Guard and not subject to the Uniform Code of Military Justice.*
The government concedes that the record fails to show that the trial court had jurisdiction over the Specification of Charge I (attempted rape) because it cannot be shown that appellant was subject to the UCMJ at the time that the crime was committed.  We agree.

The findings of guilty to Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  Insofar as the decision of this court in this case dated 25 November 1996 affirmed the remaining findings of guilty, it remains in effect.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for nine years, and reduction to Private E1.  United States v. Sales, 22 M.J. 305 (C.M.A. 1986).







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Action by this court on remand is limited to considering “the matter which is the basis for the remand and then . . . add[ing] whatever discussion is deemed appropriate to dispose of that matter in the original opinion . . .  This procedure does not permit or require starting the review process anew. . . .”  United States v. Ginn, 47 M.J. 236, 238 n.2 (1997) (citations omitted).
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