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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of absence without leave, two specifications of larceny, and eighteen specifications of forgery, in violation of Articles 86, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for sixty days, and forfeiture of $600.00 pay per month for two months.  The convening authority approved the adjudged sentence, except that he reduced the forfeitures to $555.00 pay per month for two months.  This case is before the court for review pursuant to Article 66, UCMJ.

The appellant asserts two errors on appeal.  First, he claims that his plea to larceny of funds from the Army and Air Force Exchange Service (AAFES) was improvident because the factual narrative and the explanation of the intent element were insufficient, and his unsworn statement raised matter in substantial conflict with his plea.  Second, he argues that he was improvident as to one of nine specifications of forgery by making a false check, because the military judge inadvertently omitted an explanation of the elements of that specification.  We agree with the first allegation and will grant relief.


Before addressing the asserted errors, we are compelled to comment on the overall quality of this providence inquiry.  Long established precedent tells us that before a military judge may accept a plea of guilty to any specification, he must explain to the accused the elements of each offense charged.  He must then question the accused about what the accused did or did not do and what he intended, to ensure that the accused’s acts or omissions constitute the offense or offenses to which he pleaded guilty.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (1969); Rule for Courts-Martial 910(e) [hereinafter R.C.M.].  To this end, the Military Judges’ Benchbook sets out a format which, when followed, fully apprises an accused of all the elements of the offenses and obtains, on the record, a thorough factual basis for an accused’s pleas.  Dep't of Army, Pam. 27-9, Military Judges' Benchbook, at 18-19 (30 Sep. 1996) [hereinafter Benchbook].


Regrettably, the military judge who tried the appellant’s court-martial 

failed to follow the excellent specific questions and practice tips found in the Benchbook.  Instead of sequentially listing and numbering the elements of the offenses to which the appellant pleaded guilty, the military judge attempted to explain the elements by combining language from the MANUAL FOR COURTS-MARTIAL, UNITED STATES (1995 ed.) [hereinafter MCM, 1995] with paraphrased language from the specifications.  In his initial explanation, he omitted or misstated some elements of the specifications, although he later summarized them correctly.  Only a few times did he ask the appellant whether the appellant understood the elements or had any questions about the elements.  After the military judge attempted to prematurely conclude the inquiry and was commendably prompted by alert trial and defense counsel, he finally secured from the appellant specific admissions as to each element of the offenses, except as noted below.  Also, again after reminders by counsel, he elicited from the appellant a brief narrative about the offenses.  Nevertheless, the military judge’s explanation of the elements, albeit disjointed, together with the appellant’s responses and his narrative, and the thorough, well-drafted stipulation of fact, convince us that the appellant understood the elements of the offenses,* was convinced of his own guilt, and presented a sufficient factual basis for his plea, except for one larceny specification.  See United States v. Sweet, 42 M.J. 183, 185 (1995).  We uphold this “marginally compli[ant]” providence inquiry with distaste, however, and urge the trial judiciary to more 

closely supervise its reserve component.  United States v. Wimberly, 20 U.S.C.M.A. 50, 42 C.M.R. 242, 244 (1970).

Providence of Charge I, Specification 2, Larceny

The appellant entered a plea of guilty to a larceny specification that incorporated by exceptions and substitutions the proceeds from nine falsely made checks.  During the providence inquiry, the military judge asked whether the appellant intended to deprive AAFES of the proceeds of the checks, but the question in its final corrected version omitted the word “permanently.”  The appellant’s brief narrative made no reference to any temporary or permanent intent to deprive.  The stipulation of fact states that the appellant obtained the money “with the intention of permanently depriving AAFES of the use and benefit of the money.”  During an unsworn statement, the appellant averred he had hoped to repay the checks before the victim discovered the loss.  The military judge conducted no inquiry to clarify the appellant’s intent.


On appeal, the appellant claims that the military judge’s failure to repeat the word “permanently” when explaining the elements of larceny, combined with the appellant’s mere assent to the faulty explanation and the substantial inconsistencies raised in the unsworn statement, rendered his plea provident to only wrongful appropriation.  UCMJ art. 45(a); R.C.M. 910(h)(2); United States v. Prater, 32 M.J. 433 (C.M.A. 1991).  We agree.  Although we might dismiss the appellant’s equivocations as mere post-offense rationalization, see United States v. Penister, 25 M.J. 148, 153 (C.M.A. 1987) (Cox, J., concurring), under the circumstances of this court-martial, we find that the unsworn statement combined with the disjointed providence colloquy supports only affirmance of the lesser-included offense of wrongful appropriation.

Providence of Charge II, Specification 4, Forgery by Making


In Charge II, the appellant was charged inter alia with nine specifications of forgery by making the nine stolen checks.  While explaining the elements, the military judge listed Specification 3 and its date and check number correctly, then skipped to the amount of the check alleged in Specification 4.  After explaining the elements for all nine specifications, the military judge correctly listed all nine checks by number.  He confirmed that the appellant made all nine checks, that they would apparently impose a legal liability on the victim, and that the appellant made the checks with the intent to defraud.  MCM, 1995, Part IV, para. 48b(1).  Later, in a brief narrative, the appellant related that he made all nine checks in their entirety.  The stipulation of fact listed all nine checks with the corresponding date and amount of each check.  The appellant, in the stipulation, admitted that he made the checks in 

their entirety, that the checks imposed an apparent legal liability on another, and that the appellant acted with intent to defraud.

On appeal, the appellant claims that the military judge’s failure to specifically list the elements of Specification 4 of Charge II during his initial explanation of the elements renders his plea improvident.  We disagree.  While R.C.M. 910(e) and Care require that the military judge explain the elements of each offense, a ritualistic listing of every element of every specification is not the litmus by which a providence inquiry is judged.  Indeed, military judges often consolidate their explanation of the elements where an accused is charged with multiple specifications of the same offense.  Although the military judge in his initial listing may have inadvertently consolidated the elements of two specifications, the record as a whole shows that he sufficiently explained the elements of all nine specifications to the appellant, that appellant understood them, and that the military judge gleaned a sufficient factual basis for the plea from the appellant’s answers and explanations and the stipulation of fact.  R.C.M. 910(e).

Finally, we note that after the military judge concluded the providence inquiry, he announced the findings thusly:  “[I]n accordance with your plea of guilty, this court finds you guilty.”  No finding was entered as to any specification or charge, in violation of R.C.M. 918(a) and MCM, 1995, Appendix 10 at A10-1.  See generally W. Winthrop, Military Law and Precedents 375-76, 378-79 (2d ed. 1920 Reprint).  The military judge’s announcement was tantamount to a finding of guilty of each specification and charge to which the appellant pleaded guilty, including the specification to which he pleaded guilty by exceptions and substitutions, United States v. Davie, 18 M.J. 598 (N.M.C.M.R.), pet. den., 19 M.J. 121 (C.M.A. 1984); United States v. Stewart, 48 C.M.R. 877 (A.C.M.R. 1974), and not guilty of those specifications to which the appellant pleaded not guilty.  United States v. Johnson, 22 M.J. 945, 946 (A.C.M.R. 1986).  We conclude that the military judge’s intent as to each specification and charge is clear from the record, and the appellant is fully protected from subsequent prosecution for the same offenses.  United States v. Moser, 23 M.J. 568 (A.C.M.R. 1986).


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Charge I, Specification 2, as finds that the appellant did, at Fort Drum, New York, from on or about 4 January 1997 to on or about 20 April 1997, wrongfully appropriate U.S. currency of a value of about $1170.00, the property of the Army and Air Force Exchange Service, in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the 

entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty days, and forfeiture of $555.00 pay per month for one month.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* In fact, the appellant has not made any claims he was prejudiced by the deficiencies in his providence inquiry, except for the assigned errors.  Cf. United States v. Seward, __ M.J. __, slip op. at 4 (Sep. 30, 1998).
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