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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:


In accordance with his pleas, the appellant was convicted of wrongfully possessing, reproducing, and distributing child pornography, in violation of Article 134 (Clauses 1 and 2), Uniform Code of Military Justice, 10 U.S.C. § 934, and 18 U.S.C. § 2252A, as assimilated under Article 134 (Clause 3), UCMJ.
  A military judge sitting as a special court-martial sentenced the appellant to confinement for four months, reduction to pay grade E-1, forfeiture of $600.00 pay per month for four months, and a bad-conduct discharge. 

The pretrial agreement (PTA) required the convening authority (CA) to disapprove all adjudged forfeitures in excess of $335.20 pay per month.  In addition, the PTA required waiver of automatic forfeitures as follows: 50% payable to the appellant's dependents and 50% payable to the Government.  Finally, the PTA permitted the CA to approve all confinement as adjudged.

The CA granted a clemency petition requesting that confinement in excess of 60 days be suspended.  Later, when the CA took his action on the sentence, he approved the sentence as adjudged without enforcing the terms of the pretrial agreement or his own grant of clemency.  In taking his action, the CA stated that he had considered the pretrial agreement and the clemency petition.

This case was originally submitted on its merits.  After consideration of the record, we specified the following issues:

1.  Do the following sets of offenses reflect an unreasonable multiplication of charges?  See United States v. Quiroz, 55 M.J. 334 (2001):  Specifications 3 and 4; Specifications 5 and 6; and, Specifications 7 and 9.

2.  What remedial action is warranted due to the errors in the promulgating order?

3.  Did the convening authority commit error by failing to comply with the provision of the pretrial agreement relating to forfeitures and, if so, what is the appropriate remedy?

Court Order of 29 Apr 2002.  The appellant then filed a brief including "supplemental" assignments of error, as well as a brief in response to our Order.  The Government has filed a responsive brief.


We have carefully considered the record of trial, the specified issues, the "supplemental" assignments of error and all briefs.  We conclude that, after taking corrective action, the findings and sentence are correct in law and fact, and that no error materially prejudicial to the appellant remains.  Arts. 59(a) and 66(c), UCMJ.

Unreasonable Multiplication of Charges


In its charging scheme, the Government chose to prosecute the appellant for the same wrongful possession of child pornography under two separate specifications numbered 3 and 4.  It did likewise for wrongful reproduction of child pornography under specifications 5 and 6.  Finally, it did the same for wrongful distribution of child pornography under specifications 7 and 9.  Specifications 3, 5, and 7 were charged under clause 3 of Article 134, UCMJ, as noncapital offenses violative of 18 U.S.C.

§ 2252A.  Specifications 4, 6, and 9 were charged under clauses 1 and 2 of Article 134, UCMJ, as conduct prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.  The Government's motive for this charging scheme is not set forth in the record.


After accepting the appellant's guilty pleas to the foregoing specifications and entering findings, but before announcement of the sentence, the military judge sua sponte made a multiplicity ruling:

Accused and counsel please rise.  Corporal Robertson, the court finds that Specification 7 dealing with the mailing and shipping and transporting of child pornography and Specification 9 the [sic] of wrongful distribution of child pornography to be multiplicious for sentencing purposes.  The court considers Specification 5 dealing with the reproducing of child pornography for distribution and Specification 6 addressing the wrongful and unlawful reproduction of child pornography to be multiplicious for sentencing purposes.  The court considers Specification 3 dealing with possession of child pornography and Specification 4 dealing with the unlawful possession of child pornography to be multiplicious for finding purposes and the court considers Specification three and four to be multiplicious with both Specification [sic] 5, 6, 7 and 9.  So, in fact, the court will only consider 2 specifications for purpose of sentencing in this case. 

Record at 101.  In explaining his ruling, the military judge observed that one cannot reproduce or distribute child pornography without first possessing it.


We believe that, for findings, the military judge's ruling left Specifications 3, 5, 6, 7, and 9 on the Charge Sheet, although Specification 4 was never dismissed or merged with Specification 3.  We now dismiss Specification 4 to effect the military judge’s multiplicity for findings ruling.  For sentencing, the record is quite clear that the appellant was sentenced only for Specifications 5 and 7.


In light of the military judge's multiplicity ruling, we now consider the issue of unreasonable multiplication of charges.  We use the following nonexclusive factors to determine whether there was an unreasonable multiplication of charges: 

(1) Did the accused object at trial that there was an unreasonable multiplication of charges and/or specifications?

(2) Is each charge and specification aimed at distinctly separate criminal acts?

(3) Does the number of charges and specifications misrepresent or exaggerate the appellant's criminality?

(4) Does the number of charges and specifications unreasonably increase the appellant's punitive exposure?

(5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges?

United States v. Quiroz, 57 M.J. 583, 585-86 (N.M.Ct.Crim.App. 2002)(Quiroz IV).  In considering these factors, we have indicated we would grant appropriate relief if we found "the 'piling on' of charges so extreme or unreasonable as to necessitate the invocation of our Article 66(c), UCMJ, authority [to affirm only such findings of guilty and so much of the sentence as we find correct in law and fact and determine, on the basis of the entire record, should be approved]."  Id. at 585.


In its brief, the Government argues that the military judge's ruling on multiplicity for sentencing resolved this issue in the appellant's favor, then quotes a passage from our superior Court's treatment of Quiroz: "This doctrine [multiplicity for sentencing] may well be subsumed under the concept of an unreasonable multiplication of charges when the military judge or the Court of Criminal Appeals determines that the nature of the harm requires a remedy that focuses more appropriately on punishment than on findings."  United States v. Quiroz, 55 M.J. 334, 339 (2001)(Quiroz III).  We would be inclined to agree if the potential harm in this case went primarily to the sentence.  However, in this special court-martial, under Article 66, UCMJ, we are not so concerned with harm as to the sentence as we are with harm as to the findings.


The appellant stands convicted of five different specifications involving various child pornography offenses.  However, the record reflects that he committed but three offenses: possession, reproduction, and distribution of child pornography.  For whatever reason, the Government took those three offenses and charged each in two different ways.  This exaggerated his criminality, a particularly serious matter for offenses involving reproduction and distribution of child pornography.
  We would be more sympathetic to this charging 

scheme if the Government was concerned with contingencies of proof in a contested case.  But, "the fact that the prosecution negotiated a pretrial agreement to have the appellant plead guilty to both charges [for each single offense] indicates the charges were not drafted in this fashion to meet contingencies of proof, suggesting to us prosecutorial overreaching."  Quiroz IV, 57 M.J. at 586.  

In sum, Quiroz IV factors 2, 3, and 5 weigh in favor of the appellant.  Under the facts and circumstances of this case, we will not apply the principle of forfeiture, despite the absence of an appropriate motion at trial.  Nor will we refrain from granting relief simply because the number of specifications did not increase the appellant's punitive exposure at this special court-martial.  Under our Article 66(c) mandate, we cannot allow this record of convictions to stand as it is now.  We conclude that Specifications 6 and 9 represent an unreasonable multiplication of charges.  We set aside the findings of guilty for those specifications.  Those specifications are dismissed.

Providence of Guilty Pleas


The appellant contends that the military judge erred in accepting the appellant's guilty pleas to the foregoing offenses for a period of time before the appellant was on active duty.  He also contends that the military judge erred in accepting the appellant's guilty pleas to reproducing and distributing child pornography on divers occasions, arguing that those offenses occurred only once.  We agree with both contentions.


Each of the three remaining specifications alleges that the appellant committed the offenses "on or about or between 23 February 1997 and 10 May 1999."  Charge Sheet.  However, the appellant did not enlist in the service until 27 October 1997.  Record at 26-27, 49; Prosecution Exhibit 1 at 1.  In the providence inquiry, the military judge questioned the appellant exclusively about his conduct after he enlisted in the Marine Corps.  But, in accepting the appellant's guilty pleas and entering findings, the military judge failed to except the period of time from 23 February 1997 to 26 October 1997.


A service member may not be held accountable in trial by court-martial for crimes committed before he enlisted in the armed forces.  See Solorio v. United States, 483 U.S. 435, 450-51 (1987); United States v. Avila, 27 M.J. 62, 64 (C.M.A. 1988).  Therefore, the military judge erred in entering findings of guilty for preservice misconduct.  We will take corrective action in our decretal paragraph.


As to the second contention, the record shows that the appellant reproduced and distributed only one image of child pornography on one occasion, not divers occasions, as pled.  The military judge again failed to make the appropriate exceptions in his findings.  We will take corrective action.

The Pretrial Agreement and Convening Authority's Action


We next consider the PTA and the CA's action.  Both sides agree that the CA committed error in failing to disapprove adjudged forfeitures as stipulated in the PTA.  We concur.  


As indicated previously, the CA also failed in his action to implement the grant of clemency as to the adjudged confinement.  Although the CA was not obligated to do so by contractual force and effect of a PTA, once he granted clemency and did not indicate that he had reconsidered that grant prior to his action, we hold that he was legally obligated to execute that clemency grant in his action on the sentence.  He was also obligated to specify the period of suspension.  Rule for Courts-Martial 1108(d), Manual for Courts-Martial, United States (2000 ed.).

Based on these errors, the appellant argues that we should set aside the convening authority's action and remand for a new action.  We disagree.  This court can do what the convening authority was obligated to do under the pretrial agreement.  United States v. Cox,  22 C.M.A. 69, 72, 46 C.M.R. 69, 72 (1972); United States v. Carter, 27 M.J. 695, 697 (N.M.C.M.R. 1988).  We will take appropriate corrective action as to this discrepancy as well.


Before leaving our review of the PTA and the CA's action, we pause to address one more issue.  Although not raised as error, we note that the PTA purported to place a legal obligation upon the CA to waive 50% of the automatic forfeitures to the Government.  Because the CA cannot waive any portion of automatic forfeitures to the Government, or any person or institution other than the lawful dependent(s) of a military accused, this PTA provision was a nullity.  Art. 58b(b), UCMJ; United States v. Emminizer, 56 M.J. 441 (2002).  The practical effect, as the military judge suggested during his post-sentencing examination of the sentence limitations of the PTA, was that the appellant's dependents would receive 50% of what would otherwise be automatic forfeitures.  The remaining 50% would be automatically forfeited to the Government.
  We note that by the date of the CA’s action, the adjudged confinement had run.  Thus, there were no automatic forfeitures to waive.  We find no prejudice to the appellant.

Court-Martial Promulgating Order


  The court-martial promulgating order in this case is a classic example of the type of sloppy and defective staff work that the courts have criticized on numerous occasions.  See e.g., United States v. Lee, 50 M.J. 296, 298 (1999).  In this case, we note the following errors in the promulgating order:

1.  The Charge is numbered 132, vice 134.

2.  Specifications 1-4 erroneously describe those allegations using language contained in Specifications 4, 5, 6, and 9.

3.  Specifications 1, 2, 8, 10, 11, and 12 are listed as withdrawn.  In fact, they were not just withdrawn, they were dismissed.

The appellant requests that we remand this case for a new promulgating order.  Although we decline to do so, the appellant is entitled to have the promulgating order correctly describe the results of his court-martial.  See United States v. Graf, 35 M.J. 450, 467 (C.M.A. 1992).  We will order corrective action in our decretal paragraph.

Conclusion


In summary, we have dismissed specifications 4, 6, and 9.  In Specifications 3, 5, and 7, we except the language, "23 February 1997" and substitute the language, "27 October 1997" therefore.  In Specifications 5 and 7, we except the language, "on divers occasions."  The excepted language is dismissed and the findings of guilty as to the excepted language are set aside.  Otherwise, the findings as to Specifications 3, 5, and 7 and the Charge are affirmed.

Given our corrective and the errors in the convening authority's action, we have reassessed the sentence in accordance with the principles set forth in United States v. Cook, 48 M.J. 434, 438 (1998) and United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986).  We affirm only so much of the sentence extending to confinement for 60 days, reduction to pay grade E-1, forfeiture of $335.00 pay per month for two months, and a bad-conduct discharge.  The supplemental court-martial promulgating order shall reflect our action as well as correcting the errors noted in the original promulgating order.

Judge CARVER concurs.

BRYANT, Judge (concurring in part and dissenting in part):

I concur in the sentence affirmed by the majority.  I also concur with their decision to dismiss Specification 4 of the Charge in accordance with the military judge's determination that Specifications 3 and 4 are multiplicious for findings.1  

I disagree with the majority's decision to dismiss Specifications 6 and 9.  The majority's conclusion that the specifications constitute an unreasonable multiplication of charges and, as a result, must be dismissed is neither required nor warranted.  Their lack of clarity as to the relationship between multiplicious for sentencing and unreasonable multiplication of charges only succeeds in further confusing an already confused legal environment.  Their action essentially ignores the fact that the military judge's absolutely correct multiplicious-for-sentencing ruling abrogated any, assuming there was any, harm to the appellant.  The majority has sought to correct a "harm" where there was no "harm" to correct.2 


In reaching their decision, the majority embarks on an overly-expansive interpretation and application of this Court's decision of United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc)(Quiroz IV).  Although acknowledging that the military judge's multiplicious-for-findings and multiplicious-for-sentencing determinations ensured that the appellant was properly sentenced only for two offenses (Specifications 5 and 7), the majority nevertheless holds that - based on Quiroz IV factors 2, 3, and 5 - "the 'piling on' of charges [was] so extreme or unreasonable as to necessitate the invocation of our Article 66(c), UCMJ, 10 U.S.C. § 866(c), authority."  Id. at 585 (citing United States v. Quiroz, 53 M.J. 600, 607 (N.M.Ct.Crim.App. 2000)(en banc)(Quiroz II)).  As the majority states, "[W]e are not so concerned with harm as to the sentence as we are with harm as to the findings." (emphasis added).3   


The majority's focus on "findings" as the essence of Quiroz IV is misplaced.  They have taken Quiroz IV, a general court-martial case wherein the unreasonable multiplication of charges increased that appellant's confinement exposure by 10 years, and juxtaposed it on this appellant's special court-martial wherein the number of specifications - regardless of what the military judge did - would not have changed the appellant's maximum confinement exposure of six months by as much as one day - not one.  Even so, the military judge - by his multiplicity determinations - ensured that the appellant was punished for only having committed two offenses - not five as charged or even the three offenses as the majority states that there were in fact.  

Quiroz IV, similar to this case, determined that one criminal act was the basis for multiple charges.  However, in Quiroz IV the multiple charges were unjustified and resulted in real harm to that appellant.  As this Court said:

By charging the appellant twice for the sale of the same C-4, the prosecution magnified the extent of his criminal activity and increased the maximum permissible confinement for this sale from 10 years to 20 years.  The doubling of the appellant's punitive exposure by 10 years is a significant increase that does not appear to be warranted by anything in the record.  We, therefore, find that the charges in question did unreasonably increase the appellant's punitive exposure.

Quiroz IV, 57 M.J. at 586 (citations omitted)(emphasis added).  The decision to merge findings in Quiroz IV was not a cosmetic fix.  At trial Quiroz faced vastly increased confinement exposure for one criminal act.4  But here?  In this case, the majority finds harm where there was none and then takes this found "harm" and uses it to take the draconian action of dismissing specifications.  How did they get there?


To appreciate the majority's misapplication of Quiroz IV, one has but to look closely at the "Quiroz" decisions.  This Court crystallized unreasonable multiplication of charges (UMC) as a legal concept distinct from multiplicity in United States v. Joyce, 50 M.J. 567, 568 (N.M.Ct.Crim.App. 1999), and United States v. Quiroz, 52 M.J. 510, 512 (N.M.Ct.Crim.App. 1999)(Quiroz I).  In Quiroz I, after differentiating UMC from multiplicity, we said that "[w]hile the latter deals with the analysis of the statutes themselves, their elements and the intent of Congress, the former involves equitable considerations unique to military law."  Quiroz I, 52 M.J. at 512.  In Quiroz II, we reiterated the same distinction adding that "the longstanding principle prohibiting unreasonable multiplication of charges helps [to] fill the gap, particularly after [United States v.] Teters, [37 M.J. 370 (C.M.A. 1993),] in promoting fairness considerations separate from an analysis of the statutes, their elements, and the intent of Congress."  Quiroz II, 53 M.J. at 604-05 (emphasis added).  


The "fill the gap" reference to Teters and the foornote that follows it are particularly enlightening.  In the follow-on footnote we said "[a]fter Teters, there is otherwise no prohibition against governmental abuse in overcharging as long as the elements of all charged offenses are different."  Quiroz II, 53 M.J. at 605 n.11.  Additionally, in a subsequent footnote, we said: 

[c]onsidering the holdings in Teters, [United States v.] Morrison, [41 M.J. 482 (1995),] and [United States v.] Otaney[, 45 M.J. 185 (1995)] that offenses that are separate for findings are also separate for sentencing, the phrase “multiplicious for sentencing” appears obsolete.  Accord United States v. Wilson, 45 M.J. 512, 513-14 (Army Ct.Crim.App.1996)("sentencing multiplicity" is no longer appropriate and must be abandoned); United States v. Dean, 44 M.J. 683, 685 n.4 (Army Ct.Crim.App.1996)(the distinction between multiplicity for findings and for sentencing appears to have been eliminated as a component of multiplicity analysis). 

Id. at n.16.  Clearly, we, like our Army brothers, assumed that multiplicity for sentencing was no longer a viable concept post-Teters.5  Given as much, this Court saw UMC as an appropriate means to "fill the gap" in order to prevent real harm to Sailors and Marines from the abuse of prosecutorial discretion in charging.  As the trial in Quiroz II amply illustrated, trial judges - in their desire to follow the direction of Teters6 - could allow Sailors and Marines to face expanded confinement exposure for what was, in essence, one criminal act under the presumption that if the offenses were not multiplicious, then the offenses were always separately punishable.  Quiroz II was, obviously, this Court's remedy to a basic unfairness.  


In United States v. Quiroz, 55 M.J. 334, 339 (2001)(Quiroz III), our superior Court approved this Court's framework for addressing unreasonable multiplication of charges.7  In doing so, however, our superior Court clarified that, contrary to our and our Army brethren's assumption, "a motion to treat offenses as 'multiplicious for sentencing' remains a valid basis for relief under the Manual."  Id.  The Court indicated thereby that part - if not all - of the "gap" our Quiroz II decision addressed could be resolved by traditional application of the concept of multiplicious for sentencing.  As important, our superior Court added that multiplicious for sentencing "doctrine may well be subsumed under the concept of an unreasonable multiplication of charges when the military judge or the Court of Criminal Appeals determines that the nature of the harm requires a remedy that focuses more appropriately on punishment than findings."  Id. 

Turing directly to the "harm" found by the majority in this case, it must first be emphasized that they did not find that Specifications 6 and 9 were multiplicious for findings.  This is particularly noteworthy given their footnote reference support to United States v. Savage, 50 M.J. 244, 245 (1999)(quoting Ball v. United States, 470 U.S. 856, 865 (1985)) in their conclusion that Specifications 6 and 9 exaggerated the appellant's criminality.  The challenged offenses in both Ball and Savage were found by the United States Supreme Court and our superior Court respectively to be multiplicious for findings.  As our superior Court said in Quiroz III, "[t]he prohibition against multiplicity is necessary to ensure compliance with the constitutional and statutory restrictions against Double Jeopardy."  Quiroz III, 55 M.J. at 337.  If offenses are multiplicious, then such offenses are "unauthorized" and have "potential adverse consequences that may not be ignored."  Ball, 470 U.S. at 865.  "By contrast, the prohibition against unreasonable multiplication of charges addresses those features of military law that increase the potential for overreaching in the exercise of prosecutorial discretion."  Quiroz III, 55 M.J. at 337 (emphasis added).  The action taken by the Ball and Savage Courts' were of constitutional dimension.  Unreasonable multiplication of charges, as a doctrine, has no such constitutional underpinning.  Citing Savage, and by implication Ball, as direct support for the majority's action is, needless to say, a huge and unwarranted stretch.  

More importantly, the majority has embarked on an enhanced ad hoc approach to UMC.  While acknowledging the appellant suffered absolutely no harm relative to punishment, they emphasize that the findings represent "a particularly serious matter for offenses involving the reproduction and distribution of child pornography."  Are there other offenses that warrant this additional protection of dismissal to protect against alleged criminality exaggeration?  Is the standard for "’piling on’ of charges so extreme or unreasonable as to necessitate the invocation of our Article 66(c). . . authority" different depending on the type of offenses involved?  Quiroz IV, 57 M.J. at 585.  Are they saying that even though a key underpinning of Quiroz IV is the protection of Sailors and Marines from multiple punishment exposure, for certain types of offenses UMC provides more protection?  Is this a new "nonexclusive factor" to further confound trial practitioners, staff judge advocates, and members of this Court as to what constitutes charging that is "so extreme or unreasonable?"8
No doubt cognizant of the fact that their determination of UMC - and specification dismissal action - rests virtually alone on the back of their "exaggerated his criminality" determination, the majority attempts to boot-strap a "prosecutorial overreaching or abuse in the drafting of the charges" determination - Quiroz IV factor 5.9  Quiroz IV, 57 M.J. at 585.  The majority points to no evidence, comment, or argument in the record of trial that is suggestive - let alone that indicates - that there was prosecutorial overreaching in the drafting of charges.  The record is void of any assertion by the appellant, his counsel, or any interested party at the trial level, that any one thought there might have been prosecutorial overreaching in the drafting of charges.  The majority, therefore, infers a "suggesti[on] to us [of] prosecutorial overreaching" from "the fact that the prosecution negotiated a pretrial agreement to have the appellant plead guilty."10 (emphasis added). 

A pretrial agreement is a mutual agreement between parties.  See United States v. Perron, 58 M.J. 78, 86 (2003).  It is, in essence, a contract between the Government and an accused.  United States v. Hardcastle, 53 M.J. 299, 304 (2000)(Crawford, C.J., concurring in the result)("so long as contract-law principles are not outweighed by Constitutional protections and imperatives, we will follow those principles when examining relevant aspects of pretrial agreements").  There is absolutely no evidence that the appellant was in any way coerced into entering the pretrial agreement.  To the contrary, the record is replete with direct comments from the appellant that his entry into the pretrial agreement was completely voluntary.  Record at 57; Appellate Exhibit I at 1.  In fact, there is no evidence of record as to which party, the appellant or the Government, initially proposed the pretrial agreement, what the pleas would be, or what sentence limitation provisions might apply.11  Not that it matters, but for all this Court knows, it was the appellant who offered to plead to the specifications the majority now dismisses.  To say the "prosecution negotiated a pretrial agreement," while perhaps true enough,12 ignores the equal, but countervailing position, that the appellant negotiated a pretrial agreement as well.  The majority takes the fact that one party was part of the pretrial agreement and infers there from a suggestion of overreaching.  

Implicit in any pretrial agreement is that the parties "act in 'good faith' to accomplish the objectives of the contract."  United States v. Koopman, 20 M.J. 106, 110 (C.M.A. 1985).  In this case the majority, based on no evidence, opts to infer an inappropriate motive on behalf of the Government.13  I reject making such an inference when there is nothing more than a negative supposition to support it.  

As our superior Court noted in Quiroz III, "the prohibition against unreasonable multiplication of charges has long provided courts-martial and reviewing authorities with a traditional legal standard--reasonableness--to address the consequences of an abuse of prosecutorial discretion in the context of the unique aspects of the military justice system."  55 M.J. at 338 (emphasis added).  The essence of unreasonable multiplication of charges is clearly prosecutorial abuse.  See Quiroz IV, 57 M.J. at 593 (Villemez, J., dissenting)("without a finding of 'prosecutorial overreaching,' there is no UMC issue").  


The majority has concluded, with little support other than their simply saying it, that the "piling on of charges is so extreme or unreasonable" that non-multiplicious, specifications must be dismissed.  This is despite the fact that the appellant suffered absolutely no additional confinement exposure given the forum (i.e., special court-martial), and, more importantly, the military judge's multiplicious-for-sentencing ruling.  The majority has, thereby, now concluded an "abuse of prosecutorial discretion" occurs when, not 15, not 10, not 5, not even 3, but when 2 non-multiplicious, but multiplicious for sentencing, specifications emanating from the same criminal act, remain on an appellant's promulgating order.  "Piling on" now simply means more than one - even if no real harm?  This is an exceptionally narrow definition of "discretion." 


This case makes it far more difficult, if not impossible, for any to discern the parameters of UMC.  Undoubtedly, post-Quiroz III, and the re-emergence from the perspective of this Court of multiplicity for sentencing, UMC serves a useful function.  However, it clearly should not, as is done in this case, be used by an appellate court except in those situations where it is truly needed to rectify real harm.  That is, where the overcharging is, in fact, "so extreme or unreasonable."  Clearly, on the appellate level if offenses are multiplicious, then corrective action must be taken.  If the offenses are not multiplicious, but are based on the same criminal act, as here, then the failure of the trial court to consider them multiplicious for sentencing is error and corrective action must be taken.  If non-multiplicious offenses derived from the same criminal act, even if those multiple offenses were considered multiplicious for sentencing, are truly unreasonably multiplied, such that an appellant suffered real harm, then corrective action must be taken.  The trouble in this case is that the majority has considerably redefined "unreasonable."  They have taken a doctrine that should be applied only when violation is patently clear, i.e., the number charged offenses are truly unreasonable.  From it, they have fashioned a concept to be applied, inevitably years after trial, whenever an appellate judge opts to redefine "unreasonable" based upon one or more of the Quiroz IV factors.  

Because the majority now believes that theses particular offenses "exaggerate" the appellant's criminality, they conclude that at trial there was an "abuse of prosecution discretion" 

i.e., UMC.  They have, in essence, created yet another, sliding Quiroz factor.14  


For the noted reasons, I respectively dissent.  






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  Prosecution Exhibit 1 included several sample images of the child pornography in question.  When the record of trial was received at this court, the images were not sealed or covered in any way.  By our Order of 17 March 2003, we directed (1) the Clerk of Court to seal these images in the original record, (2) appellate counsel to seal the images in their copies, and (3) the Government to destroy any images contained in copies of the record held by the convening authority and the Naval Clemency and Parole Board.  We take this occasion to strongly recommend that military judges and staff judge advocates place such images under seal in an envelope, folder or other appropriate container in each case where the images are part of the record of trial. 





�  "[A]n unauthorized conviction has 'potential adverse collateral consequences that may not be ignored,' and constitutes unauthorized punishment in and of itself."  United States v. Savage, 50 M.J. 244, 245 (1999)(quoting Ball v. United States, 470 U.S. 856, 865 (1985)).


�  Where the parties to a PTA negotiate a partial waiver of automatic forfeitures, in the interest of clarity, we recommend that only the percentage, fraction or dollar figure for the partial waiver be specified.  Any additional language addressing the remainder of the automatic forfeitures is unnecessary since the remaining funds are always retained by the Government.





1  Although the military judge clearly stated that he found the noted specifications multiplicious for findings, the context of his statement leaves me with the suspicion that he misspoke.  I suspect he intended to state that he considered the specifications multiplicious for sentencing.  Nevertheless, he said the specifications were multiplicious for findings.  As such, and given that neither the Government nor appellant has ever questioned the military judge's announced determination, I concur with the majority's decision to dismiss the specification.  





2  In the process of trying to correct a "harm," the majority has only succeeded in making - as my Grandpa use to say - "the dadburn pig-pen stink."  Loosely translated: taking an already smelly environment and, somehow, making it smell even worse.





3  The majority perfunctorily disposes of the first Quiroz IV factor, i.e., was there an objection at trial, with no explanation other than noting they would "not apply . . . forfeiture" under "the facts and circumstances of this case."  It is not clear what weight, if any, they gave to the clear language in Quiroz II wherein this Court said: "[T]he failure to raise the issue at trial suggests that the appellant did not view the multiplication of charges as unreasonable . . . [and] [t]he lack of objection at trial will significantly weaken the appellant's argument on appeal."  53 M.J. at 607 (emphasis added).  





4  It is of particular note that at trial, the trial defense counsel for Quiroz specifically argued that the two charges which derived from the same criminal act be considered multiplicious for sentencing.  The military judge denied the request finding that the charges were separate for both findings and sentencing purposes.  





5  Further illustrating this Court's then understanding that multiplicious for sentencing was no longer a valid concept, the Court said:





We also recommend that those responsible for proposing changes to the Manual for Courts-Martial conduct a thorough review of the Manual's provisions on multiplicity and unreasonable multiplication of charges, and eliminate outdated terminology and provisions that have added to the confusion.





Quiroz II, 53 M.J. at 608 n.21.  





6  “Thus, the Blockburger [v. United States, 284 U.S. 299 (1932)] rule is clearly satisfied in this case, and separate offenses warranting separate convictions and punishment can be presumed to be Congress’ intent.”  Teters, 37 M.J. at 377-78.





7  Our superior Court did express reservation with the use of the equitable concept of fairness as a means to evaluate whether the number of charges increased an appellant's punitive exposure.  Quiroz III, 55 M.J. at 339.  This Court has since clarified our framework ambiguity relative to punitive exposure by substituting "unreasonably" for "unfairly" in the concerned factor.  Quiroz IV, 57 M.J. at 586.


8  "Today, our Court perpetuates the turmoil in the military justice system by sanctioning yet another subjective test, one that smacks of equity, as a way to solve the multiplicity conundrum."  Quiroz III, 55 M.J. at 339 (Crawford, C.J., dissenting).





9  Unreasonable multiplication of charges is intended to address "the consequences of an abuse of prosecutorial discretion."  Quiroz III, 55 M.J. at 338.  Factor five in making such a determination is whether "there is any evidence of prosecutorial overreaching or abuse in the drafting of the charges."  Quiroz IV, 57 M.J. at 585.  The distinction between the doctrine and one of the factors used to determine its existence is, needless to say, perilously thin.





10  The quote, taken by the majority from Quiroz IV, can not be given the literal interpretation the majority attempts to make of it for this case.  The comment in Quiroz IV was made only after the Court repeatedly stressed the fact that the military judge's decision had increased that appellant's confinement exposure by 10 years.  Further, in the earlier Quiroz II opinion, the Court specifically stated that "we find no evidence of prosecutorial overreaching," a determination that was not disavowed in Quiroz IV.  Quiroz II, 52 M.J. at 513.  But see Quiroz IV, 57 M.J. at 593 n.22 (Villemez, J., dissenting)(concluding that the Court in Quiroz IV was now "[d]isagreeing with itself").





11  Of note, the pretrial agreement authorized the appellant to enter pleas of not guilty to Charge, Specifications 1, 2, and 8.  This is suggestive to me of a give-and-take negotiating process and not, as the majority infers, suggestive of prosecutorial abuse in drafting.





12  In point-of-fact, while the "prosecution" may well have negotiated the pretrial agreement, the pretrial agreement was between the appellant and the convening authority.  





13  I am, of course, cognizant of the fact that in discussing the fifth Quiroz IV factor, i.e., "prosecutorial overreaching in the drafting," neither the majority nor any of the Quiroz cases directly indicated that the "overreaching" was tantamount to "bad faith" or "improper motive."  Whether so said or not, that is the clear implication.  As the adage - often used by my Grandpa - indicates, "Son, if it looks like a duck, walks like a duck, and quacks like a duck; then odds are it ain't no pig!"  


14  As my Grandpa use to say, "Boy, that's about as useful as a pig on ice."
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