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MEMORANDUM OPINION ON 

PETITION FOR EXTRAORDINARY RELIEF
---------------------------------------------------------
CLEVENGER, Judge:

On 28 April 2003, petitioner filed a Petition for Extraordinary Relief in the Nature of a Writ of Mandamus.  He sought to compel his general court-martial convening authority (CA), the Commandant of the United States Disciplinary Barracks, at Fort Leavenworth, Kansas, to execute his approved dishonorable discharge.  Petitioner’s discharge was pending as a consequence of our 19 October 2001 opinion affirming his court-martial conviction pursuant to Article 66, Uniform Code of Military Justice [hereinafter UCMJ]. 

The United States Court of Appeals for the Armed Forces denied petitioner’s petition for a grant of review on 7 May 2002.  Our opinion, therefore, became final pursuant to Article 71(c), UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 1209. 

On 1 August 2002, The Judge Advocate General, pursuant to Article 66(e), UCMJ, instructed the CA to take action in accordance with this court’s decision.  On 30 August 2002, the CA, Colonel (COL) McGuire, published General Court-Martial Order Number (GCMO No.) 72, directing that the adjudged, approved, and finally affirmed dishonorable discharge be executed.  In fact, the dishonorable discharge was never executed and delivered to petitioner. 

On 1 May 2003, we specified two issues for briefing by the parties.  We heard oral argument on the issues on 9 October 2003.  On 16 October 2003, we ordered respondent to obtain and file an affidavit from COL McGuire explaining why GCMO No. 72 had not been enforced, even though respondent advised us during oral argument that it intended to refuse to comply with such an order unless a superior authority affirmed it.  On 30 October 2003, before the date set for compliance had passed, respondent informed the court by motion that the CA had rescinded GCMO No. 72 by issuing GCMO No. 57.  

We then ordered respondent to show cause why we should not grant the Petition for Extraordinary Relief.  In its pleadings, respondent argues that:  (1) this court lacks jurisdiction to resolve the issue; (2) the issue is moot due to the rescission of GCMO No. 72; and (3) petitioner has not been prejudiced by the CA’s actions.   We disagree with the first two contentions, but agree with the third and deny the petition.

JURISDICTION

We hold that this court has jurisdiction to grant petitioner’s requested relief to order the general court-martial convening authority to take action and execute the adjudged, approved, and affirmed sentence as finally approved pursuant to R.C.M. 1113(c)(1)(B).  Of course, we cannot preclude the CA from taking an action that grants clemency to the petitioner, so we would not order that the dishonorable discharge portion of the sentence be finally approved.  We can require that, within a reasonable period of time (e.g., sixty days), a CA must perform the statutory duties of that position and decide what, if any, punitive discharge will be approved and executed and order that such action be taken and given legal effect.  We have this authority pursuant to our statutory powers under Article 66, UCMJ, our general supervisory powers over courts-martial we review (see Noyd v. Bond, 395 U.S. 683, 693-98 (1969)), and under our extraordinary writs powers pursuant to 28 U.S.C.      § 1651(a).

After we review a case pursuant to Article 66, UCMJ, and that decision becomes final within the meaning of Article 71(c), “The Judge Advocate General shall . . . instruct the convening authority to take action in accordance with the decision of the Court of Criminal Appeals” (UCMJ art. 66(e)).  This statutory process is required and necessary to give executive effect to our decision.  If a CA is free to disregard that direction, by an unreasonable delay in acting or a refusal to act, it negates our decision.  Regardless of whether our decision is favorable to the accused or the government, the CA must obey the court’s direction.  We note that the statute does except pending action by the President or service Secretary as a source for additional delay in compliance, but neither exception applies in petitioner’s case.

Likewise, our long recognized authority under the All Writs Act, 28 U.S.C.    § 1651(a), allows this court to act in aid of its jurisdiction, in this instance, to compel compliance with the law that gives effect to our final decisions.  Dew v. United States, 48 M.J. 639, 645 (Army Ct. Crim. App. 1998).

Finally, we possess a “supervisory function over the administration of military justice” in the Army that also provides a jurisdictional basis for us to order the CA to act pursuant to our final decision.  Dew, 48 M.J. at 645.

Considering all these sources of our jurisdiction, we hold that we may properly address the merits of petitioner’s claims.

MOOTNESS

The government asserts that the CA mooted the petition when she rescinded the original order directing the execution of the dishonorable discharge.  Leaving aside all issues of the timing and effect of that originally published but unexecuted and now rescinded GCMO, its recession still leaves the CA out of compliance with our final decision as transmitted by The Judge Advocate General.  Thus, the issue is not moot.

MANDAMUS AS A REMEDY

In Dew, we noted that the role of mandamus was, inter alia, “‘to compel [officers and commanders] to exercise [their] authority when it is [their] duty to do so.’”  48 M.J. at 648  (quoting Roche v. Evaporated Milk Assoc., 319 U.S. 21, 26 (1943)).  But we went on to state that “[m]andamus is a drastic remedy that should only be invoked in truly exceptional circumstances.”  Dew, 48 M.J. at 648 (citing Will v. United States, 389 U.S. 90, 95 (1967)).  Furthermore, we should only grant a requested writ of mandamus if we are satisfied that the error to be corrected amounts “to ‘a judicial “usurpation of power,”’ . . . or [is] ‘characteristic of an erroneous practice which is likely to recur.’”  Dew, 48 M.J. at 648 (quoting Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983)); see also United States v. Labella, 15 M.J. 228, 229 (C.M.A. 1983). 

To help guide practitioners, we recommended in Dew that mandamus
applications be analyzed using the Bauman factors:

(1)  The party seeking relief has no other adequate means, such as direct appeal, to attain the relief desired;

(2)  The petitioner will be damaged or prejudiced in a way not correctable on appeal;

(3)  The lower court’s order is clearly erroneous as a matter of law;

(4)  The lower court’s order is an oft-repeated error, or manifests a persistent disregard of federal rules;

(5)  The lower court’s order raises new and important problems, or issues of law of first impression.

48 M.J. 648-49; see Bauman v. United States Dist. Court, 557 F.2d 650, 654-55 (9th Cir. 1977).  
In this case, petitioner satisfies at least three of the five Bauman factors.  The petition raises an issue of first impression that is an important matter in the administration of military justice, and it amounts to a persistent disregard by the CA of the lawful direction of this court.  As such, her refusal to execute a final promulgating order is clearly erroneous as a matter of law.  There may be a remedy available to petitioner in collateral Federal litigation, or through administrative proceedings (e.g., Article 138, UCMJ).  Since petitioner has a final decision from this court, however, it seems unnecessary that we now impose upon him any further steps to obtain relief in the nature of compliance with our decision. 

PREJUDICE

Yet, as noted in Dew, we must balance all of the factors and “rarely will they all point to the same conclusion.”  48 M.J. at 649.  A key factor is whether petitioner will be “damaged or prejudiced in a way not correctable on appeal.”  In re Am. Med. Sys., Inc., 75 F.3d 1069, 1078 (6th Cir. 1996).  We find no immediate or irreparable prejudice to petitioner to justify granting the petition.  We judicially note that petitioner is the appellant in another court-martial that is pending review before this court.  In that case, he also has an adjudged and approved dishonorable discharge at issue.  Compelling a CA decision and execution of the present, final court-martial decision by delivering a dishonorable or a bad-conduct discharge, suspending any punitive discharge, or not finally approving any punitive discharge, will not change petitioner’s status as a sentenced and confined military prisoner.  It is doubtful that petitioner will be able to substantiate any significant adverse consequence from the continuing pendency of a punitive discharge or final GCMO as long as a similar issue in his other court-martial remains under appellate review.(  
DECISION

Accordingly, we rescind our order of 16 October 2003, directing the convening authority to file an affidavit explaining her failure to act in compliance with the decision of this court, and deny the petition. 

Senior Judge CHAPMAN and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Indeed, petitioner made no reference to any prejudice in his pro se petition or in oral argument.  Petitioner’s counsel asserted that the lack of “closure” was the adverse consequence flowing from the CA’s refusal to act.  In this case, we find that to be an insufficient basis for granting the requested writ.
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